Annex E

Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 1-CITATION, APPLICATION, INTERPRETATION AND FORMS

Remarks
PRELIMINARY
1. Citation (O. 1,r.1)

These rules may be cited as the Rules of the High Court.
(25 0of 1998 s. 2)

2. Application (O. 1,r. 2)

(1) Subject to the following provisions of thisrule, these rules shall have effect
inrelation to all proceedings in the High Court.

2 These rules shall not have effect in relation to proceedings of the kinds
specified in the first column of the following Table (being proceedings in respect of
which rules may be made under the enactments specified in the second column of
that Table)-

TABLE
Proceedings Enactments
1. Bankruptcy proceedings. Bankruptcy Ordinance (Cap 6),
section 113.
2. Proceeding relating to the winding-up  Companies Ordinance (Cap 32),
of companies. section 296.
3. Non-contentious or common form Probate and Administration
probate proceedings. Ordinance (Cap 10), section 72.
4, Proceedingsin the Court when acting  Prize Courts Act 1894, section 3.
as a Prize Court.
5. (Repealed 81 of 1997 s. 59)
6. Matrimonial proceedings. Matrimonial Causes Ordinance
(Cap 179), sections 10 and 54.
(HK)7. Adoption proceedings. Adoption Ordinance (Cap 290),
section 12.
(HK)8. Proceedingsin respect of domestic Domestic Violence Ordinance
violence. (Cap 189), section 8.

3 These rules shall not have effect in relation to any criminal proceedings
other than any criminal proceedings to which Order 53, Order 59, Order 62, Order
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70, Order 115, Order 116, Order 117, Order 118 or Order 119 applies. (L.N. 282 of
1989; L.N. 403 of 1992; L.N. 156 of 1995; L.N. 242 of 1996; L.N. 222 of 1997)

4 In the case of the proceedings mentioned in paragraphs (2) and (3), nothing
in those paragraphs shall be taken as affecting any provision of any rules (whether
made under the Ordinance or any other Ordinance) by virtue of which the Rules of
the High Court or any provisions thereof are applied in relation to any of those
proceedings.

(25 of 1998 s. 2)

(5) Theserulesdo not have effect in relation to an election petition lodged
under an enactment specified in thefirst column of the following Table, except
to the extent that the practice and procedur e of the High Court are applied to
that election petition by virtue of an enactment specified in the second column
of the Table—

TABLE
1. Legidative Council Ordinance Legidative Council (Election
(Cap. 542), Part V1. Petition) Rules (Cap. 542 sub. leq. F),
rule 2.
2. District Councils Ordinance District Councils (Election Petition)
(Cap. 547), Part V. Rules (Cap. 547 sub. leg. C), rule 2.
3. Chief Executive Election Chief Executive Election (Election
Ordinance (Cap. 569), Part 6.  Petition) Rules (Cap. 569 sub. leg.
E), section 3.
4. Village Representative Village Representative (Election
Election Ordinance (Cap. Petition) Rules (Cap. 576 sub. leg.
576), Part 5. B), section 2.
3. Application of Interpretation and General Clauses Ordinance
(0.1,r.3

The Interpretation and General Clauses Ordinance (Cap 1) shall apply for
the interpretation of these rules asit appliesto subsidiary legislation made after the
commencement of that Ordinance.

4. Definitions (O. 1, r. 4)

(D) In these rules, unless the context otherwise requires, the following
expressions have the meanings hereby respectively assigned to them, namely-

“ Amendment Rules 2007” ( ) meansthe Rules of the High Court
(Amendment) Rules 2007 (L .N.  of 2007);
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“an action for persona injuries” (gt A\ 5153 1M 48 H (1J3F74) meansan action in
which thereis aclaim for damages in respect of personal injuries to the plaintiff or
any other person or in respect of a person's death, and "personal injuries’ (N 515
=) includes any disease and any impairment of a person's physical or mental
condition;

(HK) “bailiff” (34 £ 1T) means a bailiff of the Court and any person lawfully
authorized to execute the process of the Court;

“cause book” (FAZ &5 fit) means the book or other record kept in the Registry in
which the letter and number of, and other details relating to, a cause or matter are
entered; (L.N. 275 of 1998)

(HK) “Full Bench” (7% Ji2) means a Bench consisting of 2 or more Judges of the
Court of First Instance; (25 of 1998 s. 2)

“judgment rate” ()52 #)%) means the rate of interest determined by the Chief
Justice under section 49(1)(b) of the Ordinance; (18 of 2003 s. 12)

“master” (I3 E) means a master of the High Court and includes the Registrar of
the High Court and a Senior Deputy Registrar, Deputy Registrar or Assistant
Registrar of the High Court; (L.N. 99 of 1993; 25 of 1998 s. 2; 10 of 2005 s. 165)

(HK) “money lender's action” (Jifif \##72) has the meaning assigned to it by
Order 83A;

“notice of intention to defend” (#4518 %17) means an acknowledgment of
service containing a statement to the effect that the person by whom or on whose
behalf it is signed intends to contest the proceedings to which the acknowledgment
relates,

“officer” (A &) means an officer of the High Court; (25 of 1998 s. 2)

“originating summons” (J5F#% %) means every summons other than a summons
in apending cause or matter;

“pleading” (k&) does not include a petition, summons or preliminary act;
Rule 2
“practicedirection” () means— Rec 7-9, 84
(a) adirection issued by the Chief Justice asto the practice and
procedur e of the Court: or
(b) adirection issued by a specialist judge for his specialist list;

“pre-action protocol” ( ) means any code of practice designated as such
and approved by a practice direction;"
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%

“probate action” (W& 75 5754) has the meaning assigned to it by Order 76;
“receiver” (#% \) includes a manager or consigneg;

(HK) “Registrar” (7% 7 B means the Registrar of the High Court; and
includes a Senior Deputy Registrar, Deputy Registrar or Assistant Registrar of the
High Court; (25 of 1998 s. 2; 10 of 2005 s. 165)

(HK) “Registry” (& i) means the Registry of the High Court; (25 of 1998 s. 2)

(HK) “the Ordinance” (Af4141) meansthe High Court Ordinance (Cap 4); (25 of
1998 s. 2)

“vacation” ({KEEH]) meanstheinterval between sittings of the High Court as
prescribed by Order 64; (25 of 1998 s. 2)

“writ” (47IRk) means awrit of summons;

(HK) “written law” (J%3C7%) includes “imperial enactment” and “Ordinance” and
“enactment” as defined in section 3 of the Interpretation and General Clauses
Ordinance (Cap 1).

(2) Intheserules, unless the context otherwise requires, “the Court” (:B¢ . 2
Ji£) means the Court of First Instance or any one or more of the judges thereof
whether sitting in court or in chambers or the Registrar or any master but the
foregoing provision shall not be taken as affecting any provision of these rules and,
in particular, Order 32, rule 11 by virtue of which the authority and jurisdiction of
the Registrar is defined and regulated. (25 of 1998 s. 2)

(3 Intheserules unless the context otherwise requires, any reference to
acknowledging service of adocument or giving notice of intention to defend any
proceedings is areference to lodging in the Registry an acknowledgment of service
of that document or, as the case may be, a notice of intention to defend those
proceedings.

5. Construction of referencesto Orders, rules, etc. (O. 1,r. 5)

(D) Unless the context otherwise requires, any referencein theserulesto a
specified Order, rule or Appendix is areference to that Order or rule of, or that
Appendix to, these rules and any reference to a specified rule, paragraph or sub-
paragraph is areference to that rule of the Order, that paragraph of the rule, or that
sub-paragraph of the paragraph, in which the reference occurs.

2 Any reference in these rules to anything done under arule of these rules

includes a reference to the same thing done before the commencement of that rule
under any corresponding rule of court ceasing to have effect on the commencement
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of that rule.

3 Except where the context otherwise requires, any reference in these rulesto
any written law shall be construed as areference to that written law as amended,
extended or applied by or under any other written law.

6. Construction of referencesto action, etc. for possession of land
(©.1,r.6)

Except where the context otherwise requires, references in these rulesto an
action or claim for the possession of land shall be construed as including references
to proceedings against the Government for an order declaring that the plaintiff is
entitled as against the Government to the land or to the possession thereof.

(29 of 1998 s. 105)

(HK)7A. Construction of referencesto Registrar (O. 1, r. 7A)

(HK) Wherever the word "Registrar” appears in these rules and forms there
may be substituted the word "Master" when and where appropriate.
9. Forms(O.1,r.9)
(D) The formsin the Appendices shall be used where applicable with such
variations as the circumstances of the particular case require.
10.  Rulesnot to exclude conduct of business by post (O. 1, r. 10)

Nothing in these rules shall prejudice any power to regulate the practice of
the Court by giving directions enabling any business or class of businessto be

conducted by post.
(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007
The Rules of the High Court (Cap 4A)

Order 1A - OBJECTIVE

Remarks

Rulel
1.  Underlying objectives (O. 1A, r. 1) Rec 2-4, 81-82

Theunderlying objectives of theserulesare —

(a) toincreasethe cost-effectiveness of any practice and procedureto
be followed in relation to proceedings befor e the Court;

(b) toensurethat acaseisdealt with as expeditiousy asisreasonably
practicable;

(c) _topromote a sense of reasonable proportion and procedural
economy in the conduct of proceedings;

(d) topromotegreater equality between the parties;

(e) tofacilitate settlement of disputes, and

(f) toensurethat the resourcesof the Court aredistributed fairly.

2. Application by the Court of underlying objectives (O. 1A, r. 2)

(1) TheCourt shall seek to give effect to the underlying objectives when it —
(a) _exercisesany of its powers (whether under itsinherent
jurisdiction or given to it by theserules or otherwise); or
(b) _interpretsany of theserulesor a practice direction.

(2) Ingiving effect to the underlying objectives, the Court shall always
recognize that the primary aim in exercising the power s of the Court isto
securethejust resolution of disputesin accor dance with the substantive
rights of the parties.

3. Duty of the parties and their legal r epresentatives (O. 1A, r. 3)

The partiesto any proceedings and their legal r epr esentatives shall
assist the Court to further the underlying objectives.

4, Court's duty to manage cases (O. 1A, r. 4)

(1) TheCourt shall further the underlying objectives by actively managing
Cases.
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(2) Active case management includes —

(a) _encouraging the partiesto co-operate with each other in the
conduct of the proceedings;

(b) identifying theissuesat an early stage;

(c) deciding promptly which issues need full investigation and trial
and accordingly disposing summarily of the others;

(d) _deciding the order in which issues areto beresolved;

(e) _encouraging the partiesto use an alternative dispute resolution
procedureif the Court considersthat appropriate, and
facilitating the use of such procedure;

(f) __helping the partiesto settlethe whole or part of the case;

() _fixing timetables or otherwise controlling the progress of the case;

(h) considering whether thelikely benefits of taking a particular step
justify the cost of taking it;

(i) __dealing with as many aspects of the case asit can on the same
occasion;

(1) dealing with the case without the parties needing to attend at
court;

(k) making use of technology; and

(D___givingdirectionsto ensurethat thetrial of a case proceeds

quickly and efficiently.
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Rules of the High Court (Amendment) Rules 2007
The Rules of the High Court (Cap 4A)

Order 1B - CASE MANAGEMENT POWERS

1. Court'sgeneral powersof management (O.1B,r. 1)

(1) Thelist of powersin thisruleisin addition to and not in substitution

for any power s given to the Court by any other rule or practice direction or

by any other enactment or any powersit may otherwise have.

(2) Except wheretheserules provide otherwise, the Court may by order —

(@

extend or shorten thetimefor compliance with any rule, practice

(b)

direction or court order (even if an application for extension is
made after the time for compliance has expired):
adjourn or bring forward a hearing;

(9]

require aparty or aparty'slegal representative to attend the

(d)

Court;
direct that part of any proceedings (such as a counterclaim) be

(e

dealt with as separ ate proceedings;
stay thewhole or part of any proceedings or judgment either

(f)

generally or until a specified date or event:
consolidate proceedings;

(@)

try two or mor e claims on the same occasion;

(h)

direct a separatetrial of any issue;

(i

decide the order in which issuesareto betried:

(D]

exclude an issue from consider ation;

(k)

dismiss or give judgment on a claim after a decision on a

()

preliminary issue;
take any other step or make any other order for the purpose of

manading the case and furthering the underlying obj ectives set
out in Order 1A.

(3) When the Court makes an order, it may —

(a)

make it subject to conditions, including a condition to pay a sum

(b)

of money into court; and
specify the consequences of failure to comply with theorder or a

condition.

(4) Whereaparty pays money into court following an order under

paragraph (3), the money is security for any sum payable by that party to

any other party in the proceedings.
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2. Court's power to make order of its own motion (O. 1B, r. 2)

(1) Except wherearuleor some other enactment provides otherwise, the
Court may exerciseits powerson an application or of its own motion.

(2)  Wherethe Court proposesto make an order of its own motion —
(a) it may give any person likely to be affected by the order an
opportunity to make representations; and
(b) whereit does so, it shall specify thetime by and the manner in
which the representations must be made.

(3) _ Wherethe Court proposes—

(a) tomakean order of itsown motion; and

(b) tohold a hearing to decide whether to make the order,
it shall give each party likely to be affected by the order at least 3 days
notice of the hearing.

(4) TheCourt may make an order of its own motion, without hearing the
partiesor giving them an opportunity to make r epr esentations.

(5)  Wherethe Court has made an order under paragraph (4) —
(a)__aparty affected by the order may apply to haveit set aside,
varied or stayed; and
(b) theorder must contain a statement of theright to make such an

application.

(6) An application under paragraph (5)(a) must be made —
(a) __within such period as may be specified by the Court; or
(b) if the Court does not specify a period, not morethan 7 days after
the date on which the order was served on the party making the

application.

3. Court's power to give procedural directions by way of order nis

(0.1B,r.3)

(1) Wherethe Court considersthat it isnecessary or desirableto givea
direction on the procedur e of the Court and that the direction isunlikely to
be objected to by the parties, it may of its own motion and without hearing
the parties, givethe direction by way of an order nisi.

(2) Theorder nis becomes absolute 14 days after the order is made unless
aparty has applied to the Court for not making the order absolute.
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)
Order 2- EFFECT OF NON-COMPLIANCE

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
1 Non-compliance with Rules (O. 2, r. 1)

(1) Where, in beginning or purporting to begin any proceedings or at any stage
in the course of or in connection with any proceedings, there has, by reason of any
thing done or left undone, been afailure to comply with the requirements of these
rules, whether in respect of time, place, manner, form or content or in any other
respect, the failure shall be treated as an irregularity and shall not nullify the
proceedings, any step taken in the proceedings, or any document, judgment or order
therein.

(2) Subject to paragraph (3), the Court may, on the ground that there has been
such failure as is mentioned in paragraph (1), and on such terms as to costs or
otherwise asit thinks just, set aside either wholly or in part the proceedingsin
which the failure occurred, any step taken in those proceedings or any document,
judgment or order therein or exercise its powers under these rules to allow such
amendments (if any) to be made and to make such order (if any) dealing with the
proceedings generally asit thinksfit.

(3) TheCourt shall not wholly set aside any proceedings or thewrit or other

originating process by which they were begun on the ground that the
proceedings ought to have begun by an originating process other than the one
employed, but shall instead give directionsfor the continuation of the
proceedingsin an appropriate manner.

2. Application to set asidefor irregularity (O. 2, 1. 2)

(D) An application to set aside for irregularity any proceedings, any step taken
in any proceedings or any document, judgment or order therein shall not be allowed
unlessit is made within a reasonable time and before the party applying has taken
any fresh step after becoming aware of theirregularity.
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2 An application under this rule may be made by summons er+etion-and the Rule 12
grounds of objection must be stated in the summons-er-netice-ef-metion. Rec10t016
(Enacted 1988)
3. Non-compliance with pre-action protocol, practice dir ection, etc. Rule 3
(0.2,1.3) Rec 7-9,84
(1) Wherethe Court exercises any of its powers under theserules or gives
any direction, it may takeinto account whether or not a party has complied
with any relevant pre-action protocol.
(2) TheCourt may order aparty to pay asum of money into court if that
party has, without good reason, failed to comply with arule, practice direction
or relevant pre-action protocol.
(3)  When exercising its power under paragraph (2), the Court shall have
regard to —
(a) theamount in dispute; and
(b) thecostswhich the parties haveincurred or which they may incur.
(4) Whereaparty pays money into court following an order under
paragr aph (2), the money is security for any sum payable by that party to any
other party in the proceedings.
4. Sanctions have effect unless defaulting party obtainsrelief (O. 2, r. 4) Rule 3
Rec 7-9, 84
Where a party hasfailed to comply with arule, practice direction, court
order or pre-action protocol, any sanction for failureto comply imposed by
therule, practicedirection, court order or pre-action protocol has effect unless
the party in default appliesfor and obtainsrelief from the sanction.
5. Rdief from sanctions (O. 2, r. 5) Rule 3
Rec 7-9, 84

(1)  Onan application for relief from any sanction imposed for afailureto
comply with any rule, practice direction, court order or pre-action protocol,
the Court shall consider all the circumstancesincluding —
(a) _theinterests of the administration of justice;
(b) whether the application for relief has been made promptly;
(c) _whether thefailureto comply wasintentional;
(d) _whether thereisagood explanation for thefailure;
(e) theextent to which the party in default has complied with other
rules, practice directions, court orders and pre-action protocols;
(f) __whether thefailureto comply was caused by the party or hislegal
representative;
(0) inthecasewheretheparty in default isnot legally represented,
whether he was unawar e of the rule, practice direction, court order
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or pre-action protocol, or if hewas awar e of it, whether he was able
to comply with it without legal assistance;
(h) whether thetrial date or thelikely trial date can still be met if reief
is granted;
(i) theeffect which thefailureto comply had on each party; and
(i) theeffect which the granting of relief would have on each party.
(2) An application for relief must be supported by evidence.
6. Transitional provision relating to rule 12 of Amendment Rules 2007 Rule 13
(0.2,1.6) Rec 10-16

Where, immediately befor e the commencement of rule 12 (" the
amending rule") of the Amendment Rules 2007, an application by motion
made under rule 2(2) asin force immediately befor e the commencement is
pending, then the application isto be determined as if the amending rule had
not been made.
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 5- MODE OF BEGINNING CIVIL PROCEEDINGSIN
THE COURT OF FIRST INSTANCE

Remarks
1. Mode of beginning civil proceedings (O. 5, r. 1) Rule 14
Rec 10-16
Subject to the provisions of any written law and of these rules, civil proceedingsin
the Court of First Instance may be begun by writ;-erigiiating-summens-erighiating
retion-orpetition_or_originating summons.
(25 of 1998 s. 2)
Rule 15
Rec 10-16
Rule 15
Rec 10-16
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4.  Proceedings which may be begun by writ or originating summons
(©.5,1.4)
Rule 16
Rec 10-16
(1) Except in the case of proceedings which under any written law are
required to be begun by a specific form of originating process, proceedings
may be begun either by writ or by originating summons as the plaintiff
considers appropriate.
(2) Proceedings
(@ inwhichthesole or principal question at issueis, or islikely to be, one

of the construction of any written law or of any instrument made under

any written law or of any deed, will, contract or other document, or

some other question of law, or

(b) inwhich thereisunlikely to be any substantial dispute of fact, are

appropriate to be begun by originating summons unless the plaintiff

intends in those proceedings to apply for judgment under Order 14 or

Order 86 or for any other reason considers the proceedings more

appropriate to be begun by writ.
5. Proceedings to be begun by motion or petition (O. 5, r. 5)
Proceedings may be begun by originating motion or petition if, but only if, by-these Rule 17
rules-er-by-er-under any written law the proceedings in question are required or Rec 10-16

authorized to be so begun.

6. Right to suein person (O. 5, 1. 6)

D Subject to paragraph (2) and to Order 80, rule 2, any person (whether or not
he sues as atrustee or personal representative, or in any other representative
capacity) may begin and carry on proceedings in the High Court by asolicitor or in
person. (25 of 1998 s. 2)

2 A body corporate may not begin or carry on any such proceedingsin the
Court otherwise than by a solicitor except-
(@) asexpressly provided by or under any enactment; or
(b) whereleaveisgiven under paragraph (3) for it to be represented by one
of itsdirectors.

(3 (@ Anapplication by abody corporate for leave to be represented by one

of its directors shall be made ex parte to a Registrar and supported by
an affidavit, made by the director and filed with the application, stating
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and verifying the reasons why leave should be given for the body
corporate to be represented by the director.
(L.N. 99 of 1993; L.N. 108 of 2002)

(b) Therelevant resolution of the board of the body corporate authorizing
the director to appear on its behalf if leave is granted shall be exhibited
to the affidavit.

4 No appeal shall lie from an order of the Registrar under paragraph (3)
giving or refusing leave.

5) Leave given by aRegistrar under paragraph (3) may be revoked by the
Court at any time.

(6) No appeal shall lie from an order of the Court revoking leave given by a
Registrar.
(Enacted 1988)

7. Transitional provision relating to rule 14 of Amendment Rules 2007

(0.5 r.7)

Where, immediately before the commencement of rule 14 (" the
amending rule") of the Amendment Rules 2007, any civil proceedings begun
by originating motion or petition in accordance with rule 1 asin force
immediately befor e the commencement is pending, then the civil proceedings
may be continued and disposed of asif the amending rule had not been made.
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Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)
Order 7 - ORIGINATING SUMMONS: GENERAL PROVISIONS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks

1.  Application (O.7,r. 1)

The provisions of this Order apply to all originating summonses subject, in the case

of originating summonses of any particular class, to any special provisionsrelating

to originating summonses of that class made by these rules or by or under any

written law.

2. Form of summons, etc. (0. 7,r. 2) Rule 19
Rec 10-16

(@D Every originating summons (other than an ex parte summons) shall bein
Form No. 8 or, if so authorized or required, in Form No. 10 in Appendix A, and
every ex parte originating summons shall be in Form No. 11 in Appendix A.

(1A) Form No. 8in Appendix A isappropriateto beused in all cases except
wher e another form isprescribed under awritten law or thereis no party on
whom the summonsisto be served.

(1B) Form No. 10in Appendix A isappropriateto be used if it is prescribed
under awritten law.

(1C) Form No. 11 in Appendix A isappropriateto be used if thereisno party
on whom the summonsisto be served.

(2) The party taking out an originating summons (other than an ex parte
summons) shall be described as a plaintiff, and the other parties shall be described
as defendants.

3. Contentsof summons (O. 7,r. 3)

(1) Every originating summons must include a statement of the questions on
which the plaintiff seeks the determination or direction of the Court of First
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Instance or, as the case may be, a concise statement of the relief or remedy claimed
in the proceedings begun by the originating summons with sufficient particulars to
identify the cause or causes of action in respect of which the plaintiff claims that
relief or remedy. (25 of 1998 s. 2)
(2) Order 6, rules 3 and 5, shall apply in relation to an originating summons as
they apply in relation to awrit.
4. Concurrent summons (O. 7, r. 4)

Order 6, rule 6, shall apply in relation to an originating summons as it applies
in relation to awrit.
5. I ssue of summons (O. 7,r. 5)
(1) Anoriginating summons shall be issued out of the Registry.
(3) Order 6, rule 7 (except paragraph (2)), shall apply in relation to an
originating summons asit appliesin relation to awrit.
6. Duration and renewal of summons (O. 7, r. 6)
Order 6, rule 8, shall apply in relation to an originating summons as it appliesin
relation to awrit.
7. Ex parteoriginating summonses (O. 7, 1. 7)
Q) Rules 2(1), 3(1), and 5(1) shall, so far as applicable, apply to ex parte
originating summonses; but, save as aforesaid, the foregoing rules of this Order
shall not apply to ex parte originating sUMmMonses.
2 Order 6, rule 7(3) and (5), shall, with the necessary modifications, apply in

relation to an ex parte originating summons as they apply in relation to awrit.
(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 8- ORIGINATING AND OTHER MOTIONS:
GENERAL PROVISIONS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1. Application (O. 8, r. 1)

The provisions of this Order apply to all motionsrequired under a
written law, subject to any provisionsreating to any class of motions made by
that written law or any other written law.

2. Notice of maotion (O. 8, r. 2)

(1) Except where an application by motion may properly be made ex parte, no
motion shall be made without previous notice to the parties affected thereby, but
the Court, if satisfied that the delay caused by proceeding in the ordinary way
would or might entail irreparable or serious mischief, may make an order ex parte
on such terms as to costs or otherwise, and subject to such undertaking, if any, asit
thinks just; and any party affected by such order may apply to the Court to set it
aside.

(2) Unlessthe Court gives leave to the contrary, there must be at least 2 clear
days between the service of notice of amotion and the day named in the notice for
hearing the motion.

3. Form and issue of notice of motion (O. 8, r. 3)

(1) Thenotice of an originating motion must be in Form No. 13 in Appendix A
and the notice of any other motion in Form No. 38 in that Appendix.

Where leave has been given under rule 2(2) to serve short notice of motion, that
fact must be stated in the notice.

(2) Thenotice of amotion must include a concise statement of the nature of the
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claim made or the relief or remedy required.

(3 Order 6, rule 5, shall, with the necessary modifications, apply in relation to
notice of an originating motion as it appliesin relation to awrit.

(4) Thenotice of an originating motion by which proceedings are begun must be
issued out of the Registry.

(6) Issue of the notice of an originating motion takes place upon its being sealed
by an officer of the Registry.
4. Service of notice of motion with writ, etc. (O. 8, r. 4)

Notice of amotion to be made in an action may be served by the plaintiff on
the defendant with the writ of summons or originating summons or at any time
after service of such writ or summons, whether or not the defendant has
acknowledged service in the action.

5. Adjournment of bearing (O. 8, r. 5)
The hearing of any motion may be adjourned from time to time on such

terms, if any, asthe Court thinksfit.
(Enacted 1988)
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Order 9- PETITIONS: GENERAL PROVISIONS

Remarks

1——Apphcation{O-9:+-1) Rule 21

Rec 10-16

1. Application (0.9,r.1)

The provisions of this Order apply to all petitions required under a
written law, subject to any provisionsrelating to any class of petitions made by
that written law or any other written law.

2. Contents of petition (O. 9, r. 2)

(1) Every petition must include a concise statement of the nature of the claim
made or the relief or remedy required in the proceedings begun thereby.

(2)  Every petition must include at the end thereof a statement of the names of
the persons, if any, required to be served therewith or, if no person is required to be
served, a statement to that effect.

(3 Order 6, rule 5, shall, with the necessary modifications, apply in relation to a
petition asit appliesin relation to awrit.

3. Presentation of petition (O. 9, r. 3)

A petition may be presented by leaving it at the Registry.

4, Fixing timefor hearing petition (O. 9, r. 4)

(1) A day and time for the hearing of a petition which isrequired to be heard
shall be fixed by the Registrar.

(2)  Unlessthe Court otherwise directs, a petition which is required to be served
on any person must be served on him not less than seven days before the day fixed
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for the hearing of the petition.

5. Certain applications not to be made by petition (O. 9, r. 5)

No application in any cause or matter may be made by petition.

6. Right to defend in person (O. 9, r. 6)

(@D Subject to paragraph (2) and to Order 80, rule 2, arespondent to
proceedings begun by petition may (whether or not he is sued as a trustee or
personal representative or in any other representative capacity) defend the
proceedings by a solicitor or in person.

2 Where the respondent to such proceedingsis a body corporate, except as
expressly provided by or under any enactment or where leave is given under
paragraph (3) for such respondent to be represented by one of its directors, such
respondent may not take any step in the proceedings otherwise than by a solicitor.

(3 (@ Anapplication by abody corporate for leave to be represented by one
of its directors shall be made ex parte to a Registrar and supported by
an affidavit, made by the director and filed with the application, stating
and verifying the reasons why leave should be given for the body
corporate to be represented by the director.

(b) Therelevant resolution of the board of the body corporate authorizing
the director to appear on its behalf if leave is granted shall be exhibited
to the affidavit.

4 No appeal shal lie from an order of the Registrar under paragraph (3)
giving or refusing leave.

5) The Court may at any time revoke the leave given by a Registrar under
paragraph (3).

(6) No appeal shall lie from an order of the Court revoking leave given by a
Registrar.
(L.N. 108 of 2002)

(Enacted 1988)
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Order 11 - SERVICE OF PROCESS, ETC., OUT OF THE JURISDICTION

Remarks

1 Principal casesin which service of writ out of jurisdiction is
permissible (O. 11, r. 1)

(1) Provided that the writ is not awrit to which paragraph (2) of thisrule
applies, service of awrit out of the jurisdiction is permissible with the |eave of
the Court if in the action begun by the writ- (L.N. 363 of 1990)

@
(b)

(©

(d)

()

(f)
(9)

(h)

relief is sought against a person domiciled or ordinarily resident

within the jurisdiction;

an injunction is sought ordering the defendant to do or refrain from

doing anything within the jurisdiction (whether or not damages are

also claimed in respect of afailure to do or the doing of that thing);

the claim is brought against a person duly served within or out of the

jurisdiction and a person out of the jurisdiction is a necessary or

proper party thereto;

the claim is brought to enforce, rescind, dissolve, annul or otherwise

affect a contract, or to recover damages or obtain other relief in

respect of the breach of a contract, being (in either case) a contract

which-

(i) was made within the jurisdiction, or

(i) was made by or through an agent trading or residing within the
jurisdiction on behalf of aprincipal trading or residing out of
thejurisdiction, or

(iif) isby itsterms, or by implication, governed by Hong Kong law,
or

(iv) containsaterm to the effect that the Court of First Instance shall
have jurisdiction to hear and determine any action in respect of
the contract; (25 of 1998 s. 2)

the claim is brought in respect of a breach committed within the

jurisdiction of a contract made within or out of the jurisdiction, and

irrespective of the fact, if such be the case, that the breach was

preceded or accompanied by a breach committed out of the

jurisdiction that rendered impossible the performance of so much of

the contract as ought to have been performed within the jurisdiction;

the claim isfounded on atort and the damage was sustained, or

resulted from an act committed, within the jurisdiction;

the whol e subject-matter of the action is land situate within the

jurisdiction (with or without rents or profits) or the perpetuation of

testimony relating to land so situate;

the claim is brought to construe, rectify, set aside or enforce an act,

deed, will, contract, obligation or liability affecting land situate
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within the jurisdiction;
(i) theclaimis made for adebt secured on immovable property or is
made to assert, declare or determine proprietary or possessory rights,
or rights of security, in or over movable property, or to obtain
authority to dispose of movable property, situate within the
jurisdiction;
() theclaimisbrought to execute the trusts of awritten instrument being
trusts that ought to be executed according to Hong Kong law and of
which the person to be served with the writ is atrustee, or for any
relief or remedy which might be obtained in any such action;
(k) theclaim is made for the administration of the estate of a person who
died domiciled within the jurisdiction or for any relief or remedy
which might be obtained in any such action;
() theclaimisbrought in a probate action within the meaning of Order
76;
(m) theclaimisbrought to enforce any judgment or arbitral award;
(n) theclaimisbrought under the Carriage by Air Ordinance (Cap 500).
(13 of 1997 s. 20)
(0) (Repealed L.N. 296 of 1996)
(0a) theclaim is made under the Mutual Legal Assistancein Criminal
Matters Ordinance (Cap 525); (87 of 1997 s. 36)
(ob) theclaimisfor an order that the Court exercisesits power under Rule4
Rec7-9, 84

section 52B of the Ordinanceto make a costs order against
another person;

(p) theclaimisbrought for money had and received or for an account or
other relief against the defendant as constructive trustee, and the
defendant's alleged liability arises out of acts committed, whether by
him or otherwise, within the jurisdiction. (L.N. 404 of 1991)

(2) Serviceof awrit out of the jurisdiction is permissible without the leave of
the Court provided that each claim made by the writ is-

(b) aclamwhich by virtue of any written law the Court of First Instance
has power to hear and determine notwithstanding that the person
against whom the claim is made is not within the jurisdiction of the
Court or that the wrongful act, neglect or default giving rise to the
claim did not take place within its jurisdiction. (25 of 1998 s. 2)

(3 Whereawritisto be served out of the jurisdiction under paragraph (2), the
time to be inserted in the writ within which the defendant served therewith must
acknowledge service shall-

(c) belimited in accordance with the practice adopted under rule 4(4).

(HK)(4) Thisrule shall not apply to awrit-
(8 toenforceaclaimfor damage, lossof life or personal injury arising
out of -
(i) acollision between ships,
(ii) thecarrying out of or omission to carry out a manoeuvre in the
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case of one or more of 2 or more ships; or
(iif) non-compliance, on the part of one or more of 2 or more ships,
with the regul ations made under section 93, 100 or 107 of the
Merchant Shipping (Safety) Ordinance (Cap 369);
(b) for the limitation of liability in alimitation action as defined in Order
75, rule 1(2); or
(c) toenforceaclaim under section 1 of the Merchant Shipping (Qil
Pollution) Act 1971 (1971 c. 59 U.K.) or section 4 of the Merchant

Shipping Act 1974 (1974 c. 43 U.K.)e. (L.N. 363 of 1990)

4.  Application for, and grant of, leave to serve writ out of jurisdiction
(©.11,r.4)

(1) Anapplication for the grant of leave under rule 1(1) must be supported by
an  affidavit stating-
(@ the grounds on which the application is made;
(b) that in the deponent's belief the plaintiff has a good cause of action;
(c) inwhat place the defendant is, or probably may be found; and
(d) wherethe application is made under rule 1(1)(c), the grounds for the
deponent's belief that there is between the plaintiff and the person on
whom awrit has been served areal issue which the plaintiff may
reasonably ask the Court to try.

(2) Nosuch leave shall be granted unlessit shall be made sufficiently to appear
to the Court that the case is a proper one for service out of the jurisdiction under
this Order.

(49) Anorder granting under rule 1 leave to serve awrit out of the jurisdiction
must limit a time within which the defendant to be served must acknowledge
service.

5. Service of writ out of jurisdiction: general (O. 11, r. 5)

(1) Subject to the following provisions of thisrule, Order 10, rule 1(l), (4) and
(5) and (6) and Order 65, rule 4, shall apply in relation to the service of awrit
notwithstanding that the writ is to be served out of the jurisdiction, save that the
accompanying form of acknowledgment of service shall be modified in such
manner as may be appropriate.

(2) Nothing inthisrule, rule 5A or any order or direction of the Court made by
virtue of it shall authorize or require the doing of anything in a country or placein
which serviceisto be effected which is contrary to the law of that country or
place. (L.N. 39 of 1999)

(3 A writ whichisto be served out of the jurisdiction-
(@ need not be served personally on the person required to be served so
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long asit is served on him in accordance with the law of the country or
place in which service is effected; and

(b) need not be served by the plaintiff or hisagent if it is served by a
method provided for by rule 5A, rule 6 or rule 7. (L.N. 39 of 1999)

(5 Anofficial certificate stating that awrit as regards which rule 5A or rule 6
has been complied with, has been served on a person personally, or in accordance
with the law of the country or place in which service was effected, on a specified
date, being a certificate-
(8 by aBritish consular authority in that country or place, or
(b) by the government or judicia authorities of that country or place, or
(c) by any other authority designated in respect of that country or place
under the Hague Convention,
shall be evidence of the facts so stated. (L.N. 39 of 1999)

(6) Anofficia certificate by the Chief Secretary for Administration stating that
awrit has been duly served on a specified date in accordance with a request made
under rule 7 shall be evidence of that fact. (L.N. 362 of 1997)

(7) A document purporting to be such a certificate asis mentioned in
paragraph (5) or (6) shall, until the contrary is proved, be deemed to be such a
certificate.

(8 Inthisrule and rule 6 "the Hague Convention" means the Convention on
the service abroad of judicial or extra-judicial documentsin civil or commercial
matters signed at The Hague on 15 November 1965.

5A. Serviceof writ in the Mainland of Chinathrough judicial authorities
(0.11,r.5A)

(1) Wherein accordance with these rules, awrit is to be served on a person to
be served in the Mainland of China, the writ shall be served through the judicial
authorities of the Mainland of China.

(2) A person who wishesto serve awrit under paragraph (1) must lodge in the
Registry arequest for such service, together with 2 copies of the writ and 2
additional copies thereof for the person to be served.

(3) The request lodged under paragraph (2) must contain-
(@ thefull name and address of the person to be served,
(b) adescription of the nature of proceedings; and
(c) if aparticular method of service by the judicial authorities of the
Mainland of Chinais desired by the person making the request, an
indication of that particular method.

4 Every copy of awrit lodged under paragraph (2) must be in Chinese or
accompanied by a Chinese tranglation.
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(5) Every trandation lodged under paragraph (4) must be certified by the
person making it to be a correct trandation; and the certificate must contain a
statement of that person's full name, of his address and of his qualifications for
making the translation.

(6) Documents duly lodged under paragraph (2) shall be sent by the Registrar
to thejudicial authorities of the Mainland of Chinawith a request that they
arrange for the writ to be served or, where a particular method of serviceis
indicated under paragraph (3)(c), to be served by that method.

(L.N. 39 of 1999)

6.  Serviceof writ abroad through foreign gover nments, judicial
authoritiesand British consuls (O. 11, r. 6)

(1) Savewhereawritisto be served pursuant to paragraph (2A) this rule does
not apply to servicein-

(HK)(@) The United Kingdom of Great Britain, Northern Ireland, the

Channel Islands and the Isle of Man;

(b) any independent Commonwealth country;

(HK)(c) any British protectorate;

(HK)(d) any British colony;

(e) theRepublic of Ireland.

(2) Wherein accordance with these rules awrit is to be served on a defendant
in any country with respect to which there subsists a Civil Procedure Convention
(other than the Hague Convention) providing for service in that country of
process of the Court, the writ may be served-
(@ through thejudicial authorities of that country; or
(b) through aBritish consular authority in that country (subject to any
provision of the convention as to the nationality of persons who may
be so served).

(2A) Wherein accordance with these rules, awrit is to be served on a defendant
in any country which is a party to the Hague Convention, the writ may be served-
(@ through the authority designated under the Convention in respect of
that country; or
(b) if thelaw of that country permits-
(i) through the judicial authorities of that country, or
(ii) through a British consular authority in that country.

(3 Wherein accordance with these rules awrit is to be served on a defendant
in any country with respect to which there does not subsist a Civil Procedure
Convention providing for servicein that country of process of the Court of First
Instance, the writ may be served- (25 of 1998 s. 2)
(@ through the government of that country, where that government is
willing to effect service; or
(b) through aBritish consular authority in that country, except where
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service through such an authority is contrary to the law of that
country.

(4) A person who wishesto serve awrit by a method specified in paragraph
(2), (2A) or (3) must lodge in the Registry arequest for service of the writ by that
method, together with a copy of the writ and an additional copy thereof for each
person to be served.

(5) Every copy of awrit lodged under paragraph (4) must be accompanied by a
tranglation of the writ in the official language of the country in which serviceisto
be effected or, if there is more than one official language of that country, in any
one of those languages which is appropriate to the place in that country where
service isto be effected:

Provided that this paragraph shall not apply in relation to a copy of awrit which
Isto be served in a country the official language of whichis, or the officia
languages of which include, English, or isto be served in any country by a British
consular authority on a British subject, unless the serviceis to be effected under
paragraph (2) and the Civil Procedure Convention with respect to that country
expressly requires the copy to be accompanied by atrandation.

(6) Every trandation lodged under paragraph (5) must be certified by the
person making it to be a correct trandlation; and the certificate must contain a
statement of that person's full name, of his address and of his qualification for
making the trandlation.

(7)  Documents duly lodged under paragraph (4) shall be sent by the Registrar
to the Chief Secretary for Administration with arequest that he arrange for the
writ to be served by the method indicated in the request lodged under paragraph
(4) or, where alternative methods are so indicated, by such one of those methods
asismost convenient. (L.N. 362 of 1997)

7. Service of processon aforeign State (O. 11,r. 7)

(1) Subject to paragraph (4) where a person to whom leave has been granted
under rule 1 to serve awrit on a State, as defined in section 14 of the State
Immunity Act 1978 (1978 c. 33 U.K.), wishesto have the writ served on that
State, he must lodge in the Registry-
(@) arequest for service to be arranged by the Chief Secretary for
Administration; and (L.N. 362 of 1997)
(b) acopy of thewrit; and
(c) except wherethe officia language of the Stateis, or the official
languages of that party include, English, atransation of the writ in
the official language or one of the official languages of the State.

(2) Rule6(6) shal apply in relation to atrandation lodged under paragraph (1)

of thisrule asit appliesin relation to atrandation lodged under paragraph (5) of
that rule.
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(3 Documents duly lodged under this rule shall be sent by the Registrar to the
Chief Secretary for Administration with arequest that the Chief Secretary for
Administration arrange for the writ to be served on the State or the government in
guestion, as the case may be. (L.N. 362 of 1997)

(49 Where section 12(6) of the State Immunity Act 1978 (1978 c. 33 U.K.)
applies and the State has agreed to a method of service other than that provided
by the preceding paragraphs, the writ may be served either by the method agreed
or in accordance with the preceding paragraphs of thisrule.

7TA. Serviceof writ in certain actionsunder Carriage by Air Ordinance
(©.12,r.7A)

(HK)(1) Where a person to whom leave has been granted under rule 1 to serve a
writ on a High Contracting Party certified under section 4 of Carriage by Air
Ordinance (Cap 500), being awrit beginning an action to enforceaclaim in
respect of carriage undertaken by that Party, wishes to have the writ served on
that Party, he must lodge in the Registry- (13 of 1997 s. 20)
(@) arequest for service to be arranged by the Chief Secretary for
Administration; and
(b) acopy of thewrit; and
(c) except wherethe officia language of the High Contracting Party is,
or the officia languages of that Party include, English, atranslation
of the writ in the official language or one of the official languages of
the High Contracting Party.

(2) Rule6(6) shall apply inrelation to atranglation lodged under paragraph (1)
of thisrule asit appliesin relation to atrangation lodged under paragraph (5) of
that rule.

(3) Documents duly lodged under this rule shall be sent by the Registrar to the

Chief Secretary for Administration with a request that the Chief Secretary for

Administration arrange for the writ to be served on the High Contracting Party.
(L.N. 362 of 1997)

8. Undertaking to pay expenses of service by the Chief Secretary for
Administration (O. 11, r. 8)

Every request lodged under rule 6(4), rule 7 or rule 7A must contain an
undertaking by the person making the request to be responsible personaly for al
expenses incurred by the Chief Secretary for Administration in respect of the
service requested and, on receiving due notification of the amount of those
expenses, to pay that amount to the Treasury and to produce areceipt for the
payment to the Registrar.

(L.N. 362 of 1997)
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8A. Undertaking to pay expenses of service by the Registrar (O. 11, r. 8A)

Every request lodged under rule 5A must contain an undertaking by the
person making the request to be responsible personally for al expenses incurred
by the Registrar in respect of the service requested and, on receiving due
notification of the amount of those expenses, to pay that amount to the Treasury
and to produce areceipt for the payment to the Registrar.

(L.N. 39 of 1999)

9. Service of originating summons, petition, notice of motion, etc.
(©.11,r.9)

(1) Subject to Order 73, rule 7, rule 1 of this Order shall apply to the service
out of the jurisdiction of an originating summons, notice of motion or petition as
it appliesto service of awrit.

(4) Subject to Order 73, rule 7, service out of the jurisdiction of any summons,
notice or order issued, given or made in any proceedingsis permissible with the
leave of the Court, but leave shall not be required for such servicein any
proceedings in which the writ, originating summons, motion or petition may by
these rules or under any written law be served out of the jurisdiction without
leave.

(5) Rule4(1), (2) and (3) shall, so far as applicable, apply in relation to an
application for the grant of leave under thisrule as they apply in relation to an
application for the grant of leave under rule 1.

(6) Anorder granting under thisrule leave to serve out of the jurisdiction an
originating summons must limit a time within which the defendant to be served
with the summons must acknowledge service.

(7) Rulesb, 5A, 6, 8 and 8A shall apply in relation to any document for the
service of which out of the jurisdiction leave has been granted under thisrule as
they apply in relation to awrit. (L.N. 39 of 1999)

(Enacted 1988)
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The Rules of the High Court (Cap 4A)

Order 12- ACKNOWLEDGMENT OF SERVICE OF WRIT OR
ORIGINATING SUMMONS

Remarks
1. Mode of acknowledging service (O. 12, r. 1)

(1) Subject to paragraph (2) and to Order 80, rule 2, a defendant to an action
begun by writ may (whether or not he is sued as atrustee or personal representative
or in any other representative capacity) acknowledge service of the writ and defend
the action by a solicitor or in person.

(2) The defendant to such an action who is abody corporate may acknowledge
service of the writ and give notice of intention to defend the action either by a
solicitor or by a person duly authorized to act on the defendant's behalf but, except
as expressly provided by or under any enactment or where leave is given under
paragraph (2A) for such defendant to be represented by one of its directors, such
defendant may not take any further step in the action otherwise than by a solicitor.

(2A) (@) Anapplication by abody corporate for |eave to be represented by one
of its directors shall be made ex parte to a Registrar and supported by
an affidavit, made by the director and filed with the application, stating
and verifying the reasons why leave should be given for the body
corporate to be represented by the director. (L.N. 103 of 1994; L.N. 108
of 2002)

(b) Therelevant resolution of the board of the body corporate authorizing
the director to appear on its behalf if leave is granted shall be exhibited
to the affidavit.

(2B) No appeal shall lie from an order of the Registrar under paragraph (2A)
giving or refusing leave.

(2C) Leave given by aRegistrar under paragraph (2A) may be revoked by the
Court at any time.

(2D) No appeal shall lie from an order of the Court revoking leave given by a
Registrar.

(3 Serviceof awrit may be acknowledged by properly completing an
acknowledgment of service as defined by rule 3 and handing it in at, or sending it
by post to, the Registry.

(4) If two or more defendants to an action acknowledge service by the same
solicitor and at the same time, only one acknowledgment of service need be
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completed and delivered for those defendants.

(5) Thedate on which service is acknowledged is the date on which the
acknowledgment of serviceisreceived at the Registry.

3. Acknowledgment of service (O. 12, r. 3)

(1) Anacknowledgment of service must bein Form No. 14 or 15 in Appendix
A, whichever is appropriate, and except as provided in rule 1(2), must be signed by
the solicitor acting for the defendant specified in the acknowledgment or, if the
defendant is acting in person, by that defendant.

(2) Anacknowledgment of service must specify-

(@ inthe case of adefendant acknowledging service in person, the address
of his place of residence and, if his place of residence is not within the
jurisdiction or if he has no place of residence, the address of a place
within the jurisdiction at or to which documents for him may be
delivered or sent, and

(b) inthe case of adefendant acknowledging service by asolicitor, a
business address to which may be added a numbered box at a document
exchange of his solicitor within the jurisdiction;

and where the defendant acknowledges service in person the address within the
jurisdiction specified under sub-paragraph (a) shall be his address for service, but
otherwise his solicitor's business address shall be his address for service.

In relation to abody corporate the references in sub-paragraph (a) to the defendant's
place of residence shall be construed as references to the defendant's registered or
principal office.

(3 Where the defendant acknowledges service by a solicitor who is acting as
agent for another solicitor having a place of business within the jurisdiction, the
acknowledgment of service must state that the first-named solicitor so acts and
must also state the name and address of that other solicitor.

(4) If an acknowledgment of service does not specify the defendant's address for
service or the Court is satisfied that any address specified in the acknowledgment
for service is not genuine, the Court may on application by the plaintiff set aside
the acknowledgment or order the defendant to give an address or, as the case may
be, a genuine address for service and may in any case direct that the
acknowledgment shall nevertheless have effect for the purpose of Order 10, rule
1(5), and Order 65, rule 9.

4. Procedure on receipt of acknowledgment of service (O. 12, r. 4)
On receiving an acknowledgment of service an officer of the Registry must-
(@ affix to the acknowledgment an official stamp showing the date on

which hereceived it;
(b) enter the acknowledgment in the cause book with a note showing, if it
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be the case, that the defendant has indicated in the acknowledgment an
intention to contest the proceedings or to apply for a stay of execution
in respect of any judgment obtained against him in the proceedings;

(c) makeacopy of the acknowledgment, having affixed to it an official
stamp showing the date on which he received the acknowledgment, and
send by post to the plaintiff or, as the case may be, his solicitor at the
plaintiff's address for service.

5. Timelimited for acknowledging service (O. 12, r. 5)

References in these rules to the time limited for acknowledging service are

references-

(@ inthe caseof awrit served within the jurisdiction, to fourteen days
after service of the writ (including the day of service) or, where that
time has been extended by or by virtue of these rules, to that time as so
extended; and

(b) inthe case of awrit served out of the jurisdiction, to the time limited
under Order 10, rule 2(2), Order 11, rule 1(3), or Order 11, rule 4(4),
or, where that time has been extended as aforesaid, to that time as so
extended.

6. L ate acknowledgment of service (O. 12, r. 6)

(1) Except with the leave of the Court, a defendant may not give notice of
intention to defend in an action after judgment has been obtained therein.

(2) Except as provided by paragraph (1) nothing in these rules or any writ or
order thereunder shall be construed as precluding a defendant from acknowledging
service in an action after the time limited for so doing, but if a defendant
acknowledges service after that time, he shall not, unless the Court otherwise
orders, be entitled to serve a defence or do any other act later than if he had
acknowledged service within that time.

7. Acknowledgment not to constitute waiver (O. 12, r.7)

The acknowledgment by a defendant of service of awrit shall not be treated
asawaiver by him of any irregularity in the writ or service thereof or in any order
giving leave to serve the writ or extending the validity of the writ for the purpose of
service.

8. Dispute asto jurisdiction (O. 12, r. 8)
(1) A defendant who wishes to dispute the jurisdiction of the court in the
proceedings by reason of any such irregularity asis mentioned in rule 7 or on any

other ground shall give notice of intention to defend the proceedings and shall,
within the time limited for service of a defence, apply to the Court for-
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(@ an order setting aside the writ or service of the writ on him, or
(b) an order declaring that the writ has not been duly served on him, or
(c) thedischarge of any order giving leave to serve the writ on him out of
the jurisdiction, or
(d) thedischarge of any order extending the validity of the writ for the
purpose of service, or
(e) the protection or release of any property of the defendant seized or
threatened with seizure in the proceedings, or
(f) thedischarge of any order made to prevent any dealing with any
property of the defendant, or
(g) adeclaration that in the circumstances of the case the court has no
jurisdiction over the defendant in respect of the subject-matter of the
claim or therelief or remedy sought in the action, or
_ _ Rule 63
(ga) an order staying the proceedings, or Rec 17
(h)  such other relief as may be appropriate.
(2) A defendant who wishesto arguethat the Court should not exerciseits Rule 63
jurisdiction in the proceedings on one or mor e of the grounds specified in Rec17
paragraph (2A) or on any other ground shall also give notice of intention to
defend the proceedings and shall, within thetimelimited for service of a
defence, apply to the Court for —
(a) adeclaration that in the circumstances of the case the Court should
not exercise any jurisdiction it may have, or
(b) _an order staying the proceedings, or
(c) such other relief as may be appropriate, including the relief
specified in paragraph (1)(e) or (f).
(2A) Thegrounds specified for the purposes of paragraph (2) arethat —
(a) __considering the best interests and convenience of the partiesto the
proceedings and the witnesses of such proceedings, the proceedings
should be conducted in another court,
(b) thedefendant isentitled torely on an agreement to which the
plaintiff isa party excluding the jurisdiction of the Court, and
(c) _inrespect of the same cause of action to which the proceedings
relate, there are other proceedings pending between the defendant
and the plaintiff in another court.
Rule 63
Rec 17
(3) An application under paragraph (1) or (2) must be made by summons
and the summons must state the grounds of the application.
(4) Anapplication under paragraph (1) or_(2) must be supported by an affidavit %
eCc

verifying the facts on which the application is based and a copy of the affidavit
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must be served with the retice-ef-metion-er-summons by which the application is
made.

(5 Upon hearing an application under paragraph (1) or_(2), the Court, if it does
not dispose of the manner in dispute, may give such directions for its disposal as
may be appropriate, including directions for the trial thereof as a preliminary issue.

(6) A defendant who makes an application under paragraph (1) or (2) shall not
be treated as having submitted to the jurisdiction of the court by reason of his
having given notice of intention to defend the action; and if the Court makes no
order on the application or dismisses it, the notice shall cease to have effect, but the
defendant may, subject to rule 6(1), lodge a further acknowledgment of service and
in that case paragraph (7) shall apply asif the defendant had not made any such
application.

(7)  Except where the defendant makes an application in accordance with
paragraph (1) or (2), the acknowledgment by a defendant of service of awrit shall,
unless the acknowledgment is withdrawn by leave of the Court under Order 21,

rule 1, be treated as a submission by the defendant to the jurisdiction of the Court in
the proceedings.

8A. Application by defendant where writ not served (O. 12, r. 8A)

(1) Any person named as a defendant in awrit which has not been served on him
may serve on the plaintiff a notice requiring him within a specified period not less
than 14 days after service of the notice either to serve the writ on the defendant or
to discontinue the action as against him.

(2) Wherethe plaintiff failsto comply with a notice under paragraph (1) within
the time specified the Court may, on the application of the defendant by summons,
order the action to be dismissed or make such other order asit thinks fit.

(3 A summons under paragraph (2) shall be supported by an affidavit verifying
the facts on which the application is based and stating that the defendant intends to
contest the proceedings and a copy of the affidavit must be served with the
summons.

(49  Wherethe plaintiff servesthe writ in compliance with a notice under
paragraph (1) or with an order under paragraph (2) the defendant must
acknowledge service within the time limited for so doing.

0. Acknowledgment of service of originating summons (O. 12, r. 9)
(1) Each defendant named in and served with an originating summons (other
than an ex parte originating summons or an originating summons under Order 113

or an application under Order 121) must acknowledge service of the summons as if
it were awrit.
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(3) Theforegoing rules of this Order shall apply in relation to an originating
summons (other than an ex parte originating summons or an originating summons
under Order 113 or an application under Order 121) as they apply to awrit except
that after the word "extended" wherever it occursin rule 5(a), there shall be

inserted the words "or abridged" and for the reference in rule 5(b) to Order 11, rules
1(3) and 4(4), there shall be substituted a reference to Order 11, rule 9(6).

(L.N. 119 of 1998)

10. Acknowledgment of serviceto betreated asentry of appearance
(0. 12,r.10)

For the purpose of any enactment referring expressly or impliedly to the
entry of appearance as a procedure provided by rules of court for responding to a
writ or other process issuing out of the Court of First Instance, or of any rule of
law, the acknowledgment of service of the writ or other process in accordance with
these rules shall be treated as the entry of an appearance to it, and related
expressions shall be construed accordingly.
(25 of 1998 s. 2)

(Enacted 1988)

11. Transitional provision relating to r ule 63 of Amendment Rules 2007 Rule 64

(0.12,r.11) Rec17

Where, immediately befor e the commencement of rule 63 (" the
amending rule") of the Amendment Rules 2007, an application by summons or
motion made under rule 8(3) asin forceimmediately beforethe
commencement is pending, then the application isto be determined asif the
amending rule had not been made.
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Remarks

1. M aking an admission (O. 13A.r. 1) Rule 65
Rec 18

(1) A party may admit the truth of thewhole or any part of another party's case.

(2) Theparty may do thisby giving noticein writing (such asin a pleading or

by letter).

(3)  Wheretheonly remedy which a plaintiff is seeking is the payment of money,
the defendant may make an admission in accordance with —
(a) rule4 (admission of whole of claim for liquidated amount of money);
(b) rule5 (admission of part of claim for liguidated amount of money);
(c) rule6 (admission of liability to pay whole of claim for unliquidated
amount of money): or
(d) rule7 (admission of liability to pay claim for unliquidated amount of
money wher e defendant offersa sum in satisfaction of the claim).

(4) _ Wherethe defendant makes an admission as mentioned in paragraph (3),
the plaintiff hasaright to enter judgment except where—
(a) _thedefendant isa person under disability; or
(b) theplaintiff isa person under disability and the admission is made
under rule5or 7.

(5) TheCourt may allow a party to amend or withdraw an admission.

(6) Inthisrule, " person under disability" ( ) hasthe meaning assigned to it
in Order 80, rule 1.

2. Admission by noticein writing —application for judgment (O. 13A,r. 2)

(1) Whereaparty makesan admission by noticein writing under rule 1(2), any
other party may apply for judgment on the admission.

(2)  Judgment shall be such judgment asit appearsto the Court that the
applicant is entitled to on the admission.
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Period for making admission (O. 13A,r. 3)

(1)

Theperiod for filing and serving an admission under rule4, 5,6 0r 7is—

(2)

(a)  wherethedefendant is served with awrit, the period fixed by or under
theserulesfor service of his defence;

(b) wherethedefendant is served with an originating summons, the period
fixed by or under theserulesfor filing of his affidavit evidence; and

(c) _in any other case, 14 days after service of the originating pr ocess.

A defendant may file an admission under rule4, 5, 6 or 7 after the end of the

period for filing it specified in paragraph (1) if the plaintiff has not obtained

default judgment under Order 13 or 19.

(3)

If the defendant does so, this Order applies asif he had made the admission

within that period.

Admission of whole of claim for liquidated amount of money (O. 13A.,r. 4)

(1)

Thisrule applieswhere —

(2)

(a) theonly remedy which the plaintiff is seeking isthe payment of a
liguidated amount of money: and
(b) the defendant admitsthe whole of the claim.

Thedefendant may admit theclaim by —

3

(a) filinginthe Registry an admission in Form No. 16 in Appendix A: and
(b) serving a copy of the admission on the plaintiff.

The plaintiff may obtain judgment by filing in the Registry arequest in

Form No. 16A in Appendix A and, if he does so —

(a) wherethe defendant has not requested time to pay, paragraphs (4) to

(6) apply;
(b) wherethe defendant hasrequested timeto pay, rule 9 applies.

(4) Theplaintiff may specify in hisrequest for judgment —
(a) thedate by which the whole of the judgment debt isto be paid; or
(b) thetimesand rate at which it isto be paid by instalments.
(5) On receipt of therequest for judgment, the Court shall enter judgment.
(6) Judgment shall befor the amount of the claim (less any payments made)

and costs to be paid —

(a) bythedateor at thetimesand rate specified in the request for

[udgment; or
(b) if noneis specified, immediately.
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Admission of part of claim for liguidated amount of money (O. 13A,r.5)

(1)

Thisrule applies where —

(2)

(a) theonly remedy which the plaintiff is seeking is the payment of a
liquidated amount of money; and
(b) thedefendant admits part of the claim.

The defendant may admit part of the claim by —

(3)

(a) filingin the Registry an admission in Form No. 16 in Appendix A; and
(b) serving a copy of the admission on the plaintiff.

Within 14 days after the copy of the admission is served on him, the plaintiff

shall —

(4)

(a) _filein the Registry a noticein Form No. 16B in Appendix A, stating
that —
(i) _heacceptsthe amount admitted in satisfaction of the claim;
(ii) __hedoes not accept the amount admitted by the defendant and
wishes the proceedings to continue; or
(iii) _if the defendant has requested time to pay, he accepts the amount
admitted in satisfaction of the claim, but not the defendant’s
proposals asto payment; and
(b) servea copy of the notice on the defendant.

If the plaintiff does not file the notice in accor dance with par agraph (3), the

claim is stayed until hefilesthe notice.

(5)

If the plaintiff accepts the amount admitted in satisfaction of theclaim, he

may obtain judgment by filing in the Registry arequest in Form No. 16B in

Appendix A and, if he does so —

(a) wherethedefendant has not requested time to pay, paragraphs (6) to
8) apply;
(b) wherethedefendant hasrequested timeto pay, rule 9 applies.

(6) Theplaintiff may specify in hisrequest for judgment —
(a) thedate by which the whole of the judgment debt isto be paid; or
(b) thetimesand rate at which it isto be paid by instalments.
(7) On receipt of therequest for judgment, the Court shall enter judgment.
(8) Judgment shall befor the amount admitted (less any payments made) and

coststo be paid —

(a) bythedateor at therate specified in the request for judgment; or
(b) if noneis specified, immediately.
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0. Admission of liability to pay whole of claim for unliquidated amount of
money (O. 13A.,r. 6)

(1) Thisrule applieswhere—
(a) theonly remedy which the plaintiff is seeking is the payment of money;
(b) theamount of the claim isunliquidated; and
(c) _thedefendant admits liability but does not offer to pay aliquidated
amount of money in satisfaction of the claim.

(2) Thedefendant may admit the claim by —
(a) filingin the Reqistry an admission in Form No. 16C in Appendix A:
and
(b) serving a copy of the admission on the plaintiff.

(3) Theplaintiff may obtain judgment by filing arequest in Form No. 16D in
Appendix A.

(4) If the plaintiff does not file arequest for judgment within 14 days after the
copy of theadmission is served on him, the claim is stayed until hefilesthe reguest.

(5) On receipt of therequest for judgment, the Court shall enter judgment.

(6) Judgment shall be for an amount to be decided by the Court and costs.

7. Admission of liability to pay claim for unliquidated amount of money where
defendant offersa sum in satisfaction of theclaim (O. 13A,r. 7)

(1) Thisrule applieswhere—
(a) _theonly remedy which the plaintiff is seeking is the payment of money;
(b) _theamount of the claim isunliquidated; and
(c) thedefendant —
(i) admitsliability; and
(i) offerstopay aliquidated amount of money in satisfaction of the
claim.

(2) Thedefendant may admit theclaim by —
(a) filinginthe Registry an admission in Form No. 16C in Appendix A: and
(b) serving a copy of the admission on the plaintiff.

(3) Within 14 days after the copy of the admission is served on him, the plaintiff
shall —
(a) filein the Registry anoticein Form No. 16E in Appendix A, stating
whether or not he accepts the amount in satisfaction of the claim; and
(b) serveacopy of the notice on the defendant.
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(4) If the plaintiff does not file the notice in accor dance with par agraph (3), the
claim is stayed until hefilesthe notice.

(5) If the plaintiff accepts the offer he may obtain judgment by filing a request
in Form No. 16E in Appendix A and if he does so —
(a) wherethe defendant has not requested time to pay, paragraphs (6) to

(8) apply;
(b) wherethe defendant hasrequested timeto pay, rule 9 applies.

(6) Theplaintiff may specify in hisrequest for judgment —
(a) thedate by which the whole of the judgment debt isto be paid; or
(b) thetimesand rate at which it isto be paid by instalments.

(7) On receipt of therequest for judgment, the Court shall enter judgment.

(8) Judgment shall befor the amount offered by the defendant (less any
payments made) and coststo be paid —
(a) _onthedateor at therate specified in therequest for judgment; or
(b) if noneis specified, immediately.

(9) If the plaintiff does not accept the amount offered by the defendant, he may
obtain judgment by filing a request in Form No. 16E in Appendix A.

(10) Judgment under paragraph (9) shall befor an amount to be decided by the
Court and costs.

8. Duty of Court to givedirections (O. 13A,r. 8)

Wherethe Court entersjudgment under rule 6 or 7 for an amount to be
decided by the Court, it shall give any directions it consider s appropriate.

9. Reguest for timeto pay (O. 13A,r. 9)

(1) A defendant who makes an admission under rule4, 5 or 7 may make a
request for timeto pay.

(2) A request for timeto pay isa proposal about the date of payment or a
proposal to pay by instalments at the times and r ate specified in the request.

(3) Thedefendant'srequest for timeto pay must befiled with his admission.

(4) If the plaintiff acceptsthe defendant's request, he may obtain judgment by
filing arequest in Form No. 16A, 16B or 16E (asthe case may be) in Appendix A.

(5) On receipt of therequest for judgment, the Court shall enter judgment.
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(6) Judgment shall be—
(a) _whererule 4 applies, for the amount of the claim (less any payments
made) and costs;
(b) _whererule5 applies, for the amount admitted (less any payments
made) and costs; or
(c) _whererule 7 applies, for the amount offered by the defendant (less any
payments made) and costs,
and (in all cases) shall be for payment at thetime and rate specified in the
defendant'srequest for timeto pay.

10. Determination of rate of payment by Court (O. 13A,r. 10)

(1) Thisrule applieswher e the defendant makes a reguest for time to pay under
rule9.

(2) If the plaintiff does not accept the defendant's proposals for payment, he
shall fileanoticein Form No. 16A, 16B or 16E (asthe case may be) in Appendix A.

(3)  When the Court receivesthe plaintiff's notice, it shall enter judgment for the
amount admitted (less any payments made) to be paid at thetime and rate of
payment determined by the Court.

(4) WheretheCourt isto determinethetime and rate of payment, it may do so
without a hearing.

(5) Ifthereistobeahearingtodeterminethetimeand rate of payment, the
Court shall give each party at least 7 days notice of the hearing.

11. Right of re-determination (O. 13A,r. 11)

(1) Wherethe Court has determined thetime and rate of payment under rule
10(4) without a hearing, either party may apply for the decision to bere-
deter mined by the Court.

(2) An application for re-deter mination must be made within 14 days after
service of the deter mination on the applicant.

12. Interest (O.13A,r.12)

(1) Judgment under rule4, 5 or 7 shall include the amount of interest claimed
to the date of judgment if —
(a) theplaintiff is seeking interest and he has stated in the endor sement of

- E41 -



thewrit or the statement of claim or the originating summons whether

heisdoing so —

(i) ___under theterms of a contract;

(i) __under an enactment and, if so, which enactment; or
(iii) _on someother basis and, if so, what that basisis;

(b) whereinterest isclaimed under section 48 of the Ordinance, therateis
no higher than therate of interest payable on judgment debts at the
date when thewrit or the originating summons was issued; and

(c) theplaintiff’'srequest for judgment includes a calculation of the
interest claimed for the period from the date up to which interest was
stated to be calculated in the statement of claim or the originating
summonsto the date of therequest for judgment.

(2) In any case wherejudgment isentered under rule4, 5 or 7 and the
conditions specified in paragraph (1) are not satisfied, judgment shall befor an
amount of interest to be decided by the Court.

13. Form for admission to be served with statement of claim or originating
summons (0. 13A,r. 13)

(1) Thisrule applieswhere the only remedy which the plaintiff is seeking isthe
payment of money, whether or not the amount isliquidated.

(2)  Whereastatement of claim or an originating summonsis served on a
defendant, it must be accompanied by —
(a)__if the amount of money which the plaintiff is seeking isliquidated, a
copy of Form No. 16A in Appendix A for admitting the claim; and
(b) _if the amount of money which the plaintiff is seeking isunliquidated, a
copy of Form No. 16C in Appendix A for admitting the claim.

14. Application to counterclaim (O. 13A, r. 14)

Wher e a defendant has made a counter claim against a plaintiff, this Order
appliesin relation to the counter claim with the necessary modifications asif —

(a) areferencetoaclaim or statement of claim were areferenceto a
counterclaim;

(b) areferenceto aplaintiff wereareferenceto the party making the
counterclaim; and

(c) areferenceto adefendant were areferenceto the defendant
to the counter claim.

- E42 -

Annex E

Remarks



Annex E

Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)

Order 15- CAUSESOF ACTION, COUNTERCLAIMSAND PARTIES

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
1.  Joinder of causesof action (O. 15, r. 1)

(1) Subject to rule 5(1), aplaintiff may in one action claim relief against the
same defendant in respect of more than one cause of action-
(@ if the plaintiff claims, and the defendant is alleged to beliable, in the
same capacity in respect of all the causes of action, or
(b) if the plaintiff claims or the defendant is aleged to be liable in the
capacity of executor or administrator of an estate in respect of one or
more of the causes of action and in his personal capacity but with
reference to the same estate in respect of all the others, or
(c) withtheleave of the Court.

(2) Anapplication for leave under this rule must be made ex parte by affidavit
before the issue of the writ or originating summons, as the case may be, and the
affidavit must state the grounds of the application.

2. Counterclaim against plaintiff (O. 15, r. 2)

(1) Subject to rule 5(2), adefendant in any action who alleges that he has any
claim or is entitled to any relief or remedy against a plaintiff in the action in respect
of any matter (whenever and however arising) may, instead of bringing a separate
action, make a counterclaim in respect of that matter; and where he does so he must
add the counterclaim to his defence.

(2) Rulelshall apply inrelation to a counterclaim asif the counterclaim were a
separate action and as if the person making the counterclaim were the plaintiff and
the person against whom it is made a defendant.

(3 A counterclaim may be proceeded with notwithstanding that judgment is
given for the plaintiff in the action or that the action is stayed, discontinued or
dismissed.

(4) Where adefendant establishes a counterclaim against the claim of the
plaintiff and thereis abalance in favour of one of the parties, the Court may give
judgment for the balance, so, however, that this provision shall not be taken as
affecting the Court's discretion with respect to costs.
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3. Counterclaim against additional parties (O. 15, r. 3)

(1) Where adefendant to an action who makes a counter-claim against the
plaintiff alleges that any other person (whether or not a party to the action) isliable
to him along with the plaintiff in respect of the subject-matter of the counterclaim,
or claims against such other person any relief relating to or connected with the
original subject-matter of the action, then, subject to rule 5(2), he may join that
other person as a party against whom the counter-clam is made.

(2) Where adefendant joins a person as a party against whom he makes a
counterclaim, he must add that person's name to the title of the action and serve on
him a copy of the counterclaim and, in the, case of a person who isnot already a
party to the action, the defendant must issue the counterclaim out of the Registry
and serve on the person concerned a sealed copy of the counterclaim together with
aform of acknowledgment of service in Form No. 14 in Appendix A (with such
modifications as the circumstances may require) and a copy of the writ or
originating summons by which the action was begun and of all other pleadings
served in the action; and a person on whom a copy of a counterclaimis served
under this paragraph shall, if heis not already a party to the action, become a party
to it as from the time of service with the same rightsin respect of his defence to the
counterclaim and otherwise as if he had been duly sued in the ordinary way by the
party making the counterclaim.

(3 A defendant who isrequired by paragraph (2) to serve a copy of the
counterclaim made by him on any person who before service is already a party to
the action must do so within the period within which, by virtue of Order 18, rule 2,
he must serve on the plaintiff the defence to which the counterclaim is added.

(4) The appropriate office for issuing and acknowledging service of a
counterclaim against a person who is not already a party to the action isthe

Registry.

(5) Where by virtue of paragraph (2) a copy of a counterclaim is required to be
served on a person who is not aready a party to the action, the following provisions
of these rules, namely, Order 6, rule 7(3) and (5), Order 10, Order 11, Orders 12
and 13 and Order 75, rule 4, shall, subject to the last foregoing paragraph, apply in
relation to the counterclaim and the proceedings arising from it asiif-
(@ the counterclaim were awrit and the proceedings arising from it in an
action; and
(b) the party making the counterclaim were a plaintiff and the party against
whom it is made a defendant in that action.

(5A) Where by virtue of paragraph (2) a copy of a counterclaim is required to be
served on any person other than the plaintiff, who before service is already a party
to the action, the provisions of Order 14, rule 5 shall apply in relation to the
counterclaim and the proceedings arising therefrom, as if the party against whom
the counterclaim is made were the plaintiff in the action. (L.N. 363 of 1990)

(6) A copy of acounterclaim required to be served on a person who is not
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already a party to the action must be indorsed with anotice, in Form No. 17 in
Appendix A, addressed to that person.
(L.N. 404 of 1991)

4.  Joinder of parties (O. 15, r. 4)

(1) Subject to rule 5(1), two or more persons may be joined together in one
action as plaintiffs or as defendants with the leave of the Court or where-

(@) if separate actions were brought by or against each of them, as the case
may be, some common question of law or fact would arisein all the
actions, and

(b) all rightsto relief claimed in the action (whether they are joint, several
or aternative) are in respect of or arise out of the same transaction or
series of transactions.

(2) Wherethe plaintiff in any action claims any relief to which any other person
isentitled jointly with him, all persons so entitled must, subject to the provisions of
any written law and unless the Court gives leave to the contrary, be parties to the
action and any of them who does not consent to being joined as a plaintiff must,
subject to any order made by the Court on an application for leave under this
paragraph, be made a defendant.

This paragraph shall not apply to a probate action.

(HK)(3) Where relief is claimed in an action against a defendant who isjointly
liable with some other person and also severally liable, that other person need not
be made a defendant to the action; but where persons are jointly, but not severally,
liable under a contract and relief is claimed against some but not all of those
personsin an action in respect of that contract, the Court may, on the application of
any defendant to the action, by order stay proceedings in the action until the other
persons so liable are added as defendants.

5. Court may order separatetrials, etc. (O. 15, r. 5)

(1) If clamsin respect of two or more causes of action are included by a
plaintiff in the same action or by a defendant in a counterclaim, or if two or more
plaintiffs or defendants are parties to the same action, and it appears to the Court
that the joinder of causes of action or of parties, as the case may be, may embarrass
or delay thetrial or is otherwise inconvenient, the Court may order separate trials or
make such other order as may be expedient.

(2) If it appears on the application of any party against whom a counterclaim is
made that the subject-matter of the counterclaim ought for any reason to be
disposed of by a separate action, the Court may order the counterclaim to be struck
out or may order it to be tried separately or make such other order as may be
expedient.
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5A. Costsordersin favour of or against non-parties (O. 15, r. 5A) Rule5

(1)  Wherethe Court isconsidering whether to exerciseits power under
section 52A of the Ordinanceto make a costs order in favour of or against a
person who is not a party to proceedings —
(a) __that person must bejoined asa party to the proceedingsfor the
purposes of costs only; and
(b) _that person must be given a reasonable opportunity to attend a
hearing at which the Court shall consider the matter further.

(2) Thisruledoesnot apply in proceedings to which section 41, 41A or 42 of
the Ordinance applies.

6. Migoinder and nonjoinder of parties (O. 15, r. 6)

(1) No cause or matter shall be defeated by reason of the misjoinder or
nonjoinder of any party; and the Court may in any cause or matter determine the
issues or questions in dispute so far as they affect the rights and interests of the
persons who are parties to the cause or matter. (L.N. 167 of 1994)

(2) Subject to the provision of thisrule, at any stage of the proceedingsin any
cause or matter the Court may on such terms asit thinks just and either of its own
motion or on application-

(@) order any person who has been improperly or unnecessarily made a
party or who has for any reason ceased to be a proper or necessary
party, to cease to be a party;

(b) order any of the following persons to be added as a party, namely-

(i) any person who ought to have been joined as a party or whose
presence before the Court is necessary to ensure that al mattersin
dispute in the cause or matter may be effectually and completely
determined and adjudicated upon, or

(i) any person between whom and any party to the cause or matter
there may exist a question or issue arising out of or relating to or
connected with any relief or remedy claimed in the cause or
matter which in the opinion of the Court it would be just and
convenient to determine as between him and that party aswell as
between the parties to the cause or matter.

(3) Anapplication by any person for an order under paragraph (2) adding him as
a party must, except with the leave of the Court, be supported by an affidavit
showing hisinterest in the matters in dispute in the cause or matter or, as the case
may be, the question or issue to be determined as between him and any party to the
cause or matter.

(4) No person shall be added as a plaintiff without his consent signified in
writing or in such other manner as may be authorized.
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(5) No person shall be added or substituted as a party after the expiry of any
relevant period of limitation unless either-

(@) therelevant period was current at the date when proceedings were
commenced and it is necessary for the determination of the action that
the new party should be added, or substituted; or

(b) therelevant period arises under the provisions of section 27 or 28 of the
Limitation Ordinance (Cap 347) and the Court directs that those
provisions should not apply to the action by or against the new party.

In this paragraph “any relevant period of limitation” (fF-faT 5 B 1IFE % 3) means
atime limit under the Limitation Ordinance (Cap 347).

(6) The addition or substitution of a new party shall be treated as necessary for
the purposes of paragraph (5)(a) if, and only if, the Court is satisfied that-

(8 thenew party isanecessary party to the action in that property is
vested in him at law or in equity and the plaintiff's claim in respect of
an equitable interest in that property isliable to be defeated unless the
new party isjoined, or

(b) therelevant cause of action isvested in the new party and the plaintiff
jointly but not severally, or

(c) thenew party isthe Secretary for Justice and the proceedings should
have been brought by relator proceedings in his name, or (L.N. 362 of
1997)

(d) thenew party isacompany in which the plaintiff is a shareholder and
on whose behalf the plaintiff is suing to enforce aright vested in the
company, or

(e) thenew party issued jointly with the defendant and is not also liable
severally with him and failure to join the new party might render the
claim unenforceable.

6A. Proceedingsby and against estates (O. 15, r. 6A)

(1) Where any person against whom an action would have lain has died but the
cause of action survives, the action may, if no grant of probate or administration
has been made, be brought against the estate of the deceased.

(2)  Without prejudice to the generality of paragraph (1), an action brought
against "the personal representatives of A.B. deceased" shall be treated, for the
purposes of that paragraph, as having been brought against his estate.

(3) Anaction purporting to have been commenced by or against a person shall
be treated, if he was dead at its commencement and the cause of action survives, as
having been commenced by his estate or against it in accordance with paragraph (1)
as the case may be, whether or not a grant of probate or administration was made
before its commencement. (L.N. 363 of 1990)

(4) Inany such action asisreferred to in paragraph (1) or (3)-
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(@ theplaintiff shall, and the defendant, the personal representatives of the
deceased or any person interested in the deceased's estate may, during
the period of validity for service of the writ or originating summons,
apply to the Court for an order appointing a person to represent the
deceased's estate for the purpose of the proceedings or, if a grant of
probate or administration has been made, for an order that the personal
representative of the deceased be made a party to the proceedings, and
in either case for an order that the proceedings be carried on against the
person so appointed or, as the case may be, against the personal
representative, as if he had been substituted for the estate; (L.N. 363 of
1990)

(b) the Court may, at any stage of the proceedings and on such terms asit
thinks just and either of its own motion or on application, make any
such order asis mentioned in sub-paragraph (a) and allow such
amendments (if any) to be made and make such other order asthe
Court thinks necessary in order to ensure that all mattersin dispute in
the proceedings may be effectually and completely determined and
adjudicated upon.

(5) Before making an order under paragraph (4) the Court may require notice to
be given to any insurer of the deceased who has an interest in the proceedings and
to such (if any) of the persons having an interest in the estate asit thinksfit.

(5A) Where an order is made under paragraph (4) at the instance of a plaintiff
appointing the Official Solicitor to represent the deceased's estate, the appointment
shall be limited to his accepting service of the writ or originating summons by
which the action was begun unless, either on making such an order or on a
subsequent application, the Court, with the consent of the Official Solicitor, directs
that the appointment shall extend to taking further steps in the proceedings. (L.N.
363 of 1990; L.N. 375 of 1991)

(6) Where an order is made under paragraph (4), rules 7(4) and 8(3) and (4) shall
apply asif the order had been made under rule 7 on the application of the plaintiff.

(7)  Where no grant of probate or administration has been made, any judgment or
order given or made in the proceedings shall bind the estate to the same extent asiit
would have been bound if a grant had been made and a personal representative of
the deceased had been a party to the proceedings. (L.N. 363 of 1990)

7. Change of partiesby reason of death, etc. (O. 15, r. 7)

(1) Where aparty to an action dies or becomes bankrupt but the cause of action
survives, the action shall not abate by reason of the death or bankruptcy.

(2) Where at any stage of the proceedingsin any cause or matter the interest or
liability of any party is assigned or transmitted to or devolves upon some other
person, the Court may, if it thinks it necessary in order to ensure that all mattersin
dispute in the cause or matter may be effectually and completely determined and
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adjudicated upon, order that other person to be made a party to the cause or matter
and the proceedingsto be carried on asif he had been substituted for the first
mentioned party.

An application for an order under this paragraph may be made ex parte.

(3) Anorder may be made under this rule for a person to be made a party to a
cause or matter notwithstanding that he is already a party to it on the other side of
the record, or on the same side but in a different capacity; but-

(@ if heisadready aparty on the other side, the order shall be treated as
containing adirection that he shall cease to be a party on that other
side, and

(b) if heisaready aparty on the same side but in another capacity, the

order may contain a direction that he shall cease to be a party in that
other capacity.

(4) The person on whose application an order is made under this rule must
procure the order to be noted in the cause book, and after the order has been so
noted that person must, unless the Court otherwise directs, serve the order on every
other person who is a party to the cause or matter or who becomes or ceases to be a
party by virtue of the order and serve with the order on any person who becomes a
defendant a copy of the writ or originating summons by which the cause or matter
was begun and of all other pleadings served in the proceedings and aform of
acknowledgment of service in Form No. 14 or 15 in Appendix A, whichever is
appropriate. (L.N. 404 of 1991)

(5) Any application to the Court by a person served with an order made ex parte
under thisrule for the discharge or variation of the order must be made within 14
days after the service of the order on that person.

8. Provisions consequential on making of order under rule6 or 7
(O.15,r.8)

(1) Where an order is made under rule 6 the writ by which the action in question
was begun must be amended accordingly and must be indorsed with-
(@) areference to the order in pursuance of which the amendment is made,
and
(b) the date on which the amendment is made;
and the amendment must be made within such period as may be specified in the
order or, if no period is so specified, within 14 days after the making of the order.

(2) Where by an order under rule 6 a person is to be made a defendant, the rules
asto service of awrit of summons shall apply accordingly to service of the
amended writ on him, but before serving the writ on him the person on whose
application the order was made must procure the order to be noted in the cause
book.

(2A) Together with the writ of summons served under paragraph (2) shall be
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served a copy of all other pleadings served in the action. (L.N. 404 of 1991)

(3) Where by an order under rule 6 or 7 a person is to be made a defendant, the
rules as to acknowledgment of service shall apply accordingly to acknowledgment
of service by him subject, in the case of a person to be made a defendant by an
order under rule 7, to the modification that the time limited for acknowledging
service shall begin with the date on which the order is served on him under rule
7(4) or, if the order is not required to be served on him, with the date on which the
order is noted in the cause book.

(4) Where by an order under rule 6 or 7 aperson is to be added as a party or isto
be made a party in substitution for some other party, that person shall not become a
party until-

(@) wherethe order is made under rule 6, the writ has been amended in
relation to him under thisrule and (if he is a defendant) has been served
on him, or

(b) wherethe order is made under rule 7, the order has been served on him
under rule 7(4) or, if the order is not required to be served on him, the
order has been noted in the cause book;

and where by virtue of the foregoing provision a person becomes a party in
substitution for some other party, all things done in the course of the proceedings
before the making of the order shall have effect in relation to the new party as they
had in relation to the old except that acknowledgment of service by the old party
shall not dispense with acknowledgment of service by the new.

(5) Theforegoing provisions of thisrule shall apply in relation to an action
begun by originating summons as they apply in relation to an action begun by writ.

9. Failureto proceed after death of party (O. 15,r.9)

(1) If after the death of aplaintiff or defendant in any action the cause of action
survives, but no order under rule 7 is made substituting as plaintiff any personin
whom the cause of action vests or, as the case may be, the personal representatives
of the deceased defendant, the defendant or, as the case may be, those
representatives may apply to the Court for an order that unless the action is
proceeded with within such time as may be specified in the order the action shall be
struck out as against the plaintiff or defendant, as the case may be, who has died;
but where it is the plaintiff who has died, the Court shall not make an order under
this rule unless satisfied that due notice of the application has been given to the
personal representatives (if any) of the deceased plaintiff and to any other interested
persons who, in the opinion of the Court, should be notified.

(20 Wherein any action a counterclaim is made by a defendant, this rule shall
apply in relation to the counterclaim asif the counterclaim were a separate action
and as if the defendant making the counterclaim were the plaintiff and the person
against whom it is made a defendant.
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10. Actionsfor possession of land (O. 15, r. 10)

(1) Without prejudice to rule 6, the Court may at any stage of the proceedingsin
an action for possession of land order any person not a party to the action who isin
possession of the land (whether in actual possession or by atenant) to be added as a
defendant.

(2) Anapplication by any person for an order under this rule may be made ex
parte, supported by an affidavit showing that he isin possession of theland in
guestion and if by atenant, naming him.

The affidavit shall specify the applicant's address for service and Order 12, rule
3(2), (3) and (4), shall apply asif the affidavit were an acknowledgment of service.

(3 A person added as a defendant by an order under this rule must serve on the
plaintiff acopy of the order giving the added defendant's address for service
specified in accordance with paragraph (2).

10A. (Repedled L.N. 127 of 1995)

11. Relator actions(O. 15, r. 11)

Before the name of any person is used in any action as relator, that person
must give awritten authorization so to use his name to his solicitor and the
authorization must be filed in the Registry.

12. Representative proceedings (O. 15, r. 12)

(1) Where numerous persons have the same interest in any proceedings, not
being such proceedings as are mentioned in rule 13, the proceedings may be begun,
and, unless the Court otherwise orders, continued, by or against any one or more of
them as representing all or as representing all except one or more of them.

(2) Atany stage of proceedings under this rule the Court may, on the application
of the plaintiff, and on such terms, if any, asit thinksfit, appoint any one or more
of the defendants or other persons as representing whom the defendants are sued to
represent all, or al except one or more, of those persons in the proceedings; and
where, in exercise of the power conferred by this paragraph, the Court appoints a
person not named as a defendant, it shall make an order under rule 6 adding that
person as a defendant.

(3 A judgment or order given in proceedings under this rule shall be binding on
all the persons as representing whom the plaintiffs sue or, as the case may be, the
defendants are sued, but shall not be enforced against any person not a party to the
proceedings except with the leave of the Court.

(4) Anapplication for the grant of leave under paragraph (3) must be made by
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summons which must be served personally on the person against whom it is sought
to enforce the judgment or order.

(5) Notwithstanding that a judgment or order to which any such application
relates is binding on the person against whom the application is made, that person
may dispute liability to have the judgment or order enforced against him on the
ground that by reason of facts and matters particular to his case heis entitled to be
exempted from such liability.

(6) The Court hearing an application for the grant of leave under paragraph (3)
may order the question whether the judgment or order is enforceable against the
person against whom the application is made to be tried and determined in any
manner in which any issue or question in an action may be tried and determined.

13. Representation of interested per sons who cannot be ascertained, etc.
(O.15,r.13)

(1) Inany proceedings concerning-

(@) the estate of adeceased person, or

(b) property subject to atrust, or

(c) theconstruction of awritten instrument, including an Ordinance or any

other written law,

the Court, if satisfied that it is expedient so to do, and that one or more of the
conditions specified in paragraph (2) are satisfied, may appoint one or more
persons to represent any person (including an unborn person) or classwho is or
may be interested (whether presently or for any future, contingent or unascertained
interest) in or affected by the proceedings.

(2) The conditions for the exercise of the power conferred by paragraph (1) are
asfollows-

(@) that the person, the class or some member of the class, cannot be
ascertained or cannot readily be ascertained;

(b) that the person, class or some member of the class, though ascertained,
cannot be found;

(c) that, though the person or the class and the members thereof can be
ascertained and found, it appears to the Court expedient (regard being
had to all the circumstances, including the amount at stake and the
degree of difficulty of the point to be determined) to exercise the power
for the purpose of saving expense.

(3 Wherein any proceedings to which paragraph (1) applies, the Court
exercises the power conferred by that paragraph, ajudgment or order of the Court
given or made when the person or persons appointed in exercise of that power are
before the Court shall be binding on the person or class represented by the person
Or persons so appointed.

(4  Where, in any such proceedings, a compromise is proposed and some of the
persons who are interested in, or who may be affected by, the compromise are not
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parties to the proceedings (including unborn or unascertained persons) but-

() thereissome other person in the same interest before the Court who
assents to the compromise or on whose behalf the Court sanctions the
compromise, or

(b) the absent persons are represented by a person appointed under
paragraph (1) who so assents,

the Court, if satisfied that the compromise will be for the benefit of the absent
persons and that it is expedient to exercise this power, may approve the
compromise and order that it shall be binding on the absent persons, and they shall
be bound accordingly except where the order has been obtained by fraud or non-
disclosure of material facts.

13A. Notice of action to non-parties (O. 15, r. 13A)

(1) Atany stagein an action to which thisrule applies, the Court may, on the
application of any party or of its own motion, direct that notice of the action be
served on any person who is not a party thereto but who will or may be affected by
any judgment given therein.

(2) Anapplication under this rule may be made ex parte and shall be supported
by an affidavit stating the grounds of the application.

(3 Every notice of an action under thisrule shall bein Form No. 52 in Appendix
A and the copy to be served shall be a sealed copy and accompanied by a copy of
the originating summons or writ and of all other pleadings served in the action, and
by aform of acknowledgment of servicein Form No. 14 or 15 in Appendix A with
such modifications as may be appropriate.

(4) A person may, within 14 days of service on him of a notice under thisrule,
acknowledge service of the writ or originating summons and shall thereupon
become a party to the action, but in default of such acknowledgment and subject to
paragraph (5) he shall be bound by any judgment given in the action as if hewas a
party thereto.

(5 If a any time after service of such notice on any person the writ or
originating summons is amended so as substantially to alter the relief claimed, the
Court may direct that the judgment shall not bind such person unless a further
notice together with a copy of the amended writ or originating summonsis issued
and served upon him under thisrule.

(6) Thisrule appliesto any action relating to-
() theestate of a deceased person; or
(b) property subject to atrust.

(7)  Order 6, rule 7(3) and (5) shall apply in relation to a notice of an action under
thisrule asif the notice were awrit and the person by whom the notice is issued
were the plaintiff.

(L.N. 404 of 1991)
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14. Representation of beneficiaries by trustees, etc. (O. 15, r. 14)

(1) Any proceedings, including proceedings to enforce a security by foreclosure
or otherwise, may be brought by or against trustees, executors or administratorsin
their capacity as such without joining any of the persons having a beneficial interest
in the trust or estate, as the case may be; and any judgment or order given or made
in those proceedings shall be binding on those persons unless the Court in the same
or other proceedings otherwise orders on the ground that the trustees, executors or
administrators, as the case may be, could not or did not in fact represent the
interests of those personsin the first-mentioned proceedings.

(2) Paragraph (1) iswithout prejudice to the power of the Court to order any
person having such an interest as aforesaid to be made a party to the proceedings or
to make an order under rule 13.

15. Representation of deceased person interested in proceedings
(O. 15, r. 15)

(1) Wherein any proceedingsit appears to the Court that a deceased person was
interested in the matter in question in the proceedings and that he has no personal
representative, the Court may, on the application of any party to the proceedings,
proceed in the absence of a person representing the estate of the deceased person or
may by order appoint a person to represent that estate for the purposes of the
proceedings; and any such order, and any judgment or order subsequently given or
made in the proceedings, shall bind the estate of the deceased person to the same
extent as it would have been bound had a personal representative of that person
been a party to the proceedings.

(2) Before making an order under this rule, the Court may require notice of the
application for the order to be given to such (if any) of the persons having an
interest in the estate as it thinks fit.

16. Declaratory judgment (O. 15, r. 16)

No action or other proceeding shall be open to objection on the ground that a
merely declaratory judgment or order is sought thereby, and the Court may make
binding declarations of right whether or not any consequential relief isor could be
claimed.

17. Conduct of proceedings (O. 15, r. 17)

The Court may give the conduct of any action, inquiry or other proceedings
to such person asit thinksfit.

(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)

Order 17 - INTERPLEADER

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
1 Entitlement to relief by way of interpleader (O. 17,r. 1)

(1) Where-

(@ apersonisunder aliability in respect of adebt or in respect of any
money, goods or chattels and heis, or expectsto be, sued for or in
respect of that debt or money or those goods or chattels by two or more
persons making adverse claims thereto, or

(b) claimis madeto any money, goods or chattels taken or intended to be
taken by a bailiff in execution under any process, or to the proceeds or
value of any such goods or chattels, by a person other than the person
against whom the processisissued,

the person under liability as mentioned in sub-paragraph (a), or (subject to rule 2)
the bailiff, may apply to the Court for relief by way of interpleader.

(2) Referencesin this Order to a bailiff shall be construed as including
references to any other officer charged with the execution of process by or under
the authority of the Court of First Instance.

(25 of 1998 s. 2)

2. Claim to goods, etc., taken in execution (O. 17, r. 2)

() Any person making aclaim to or in respect of any money, goods or chattels
taken or intended to be taken in execution under process of the Court, or to the
proceeds or value of any such goods or chattels, must give notice of his claim to the
bailiff charged with the execution of the process and must include in his notice a
statement of his address, and that address shall be his address for service,

(2) Onreceipt of aclaim made under this rule the bailiff must forthwith give
notice thereof to the execution creditor and the execution creditor must, within 7
days after receiving the notice, give notice to the bailiff informing him whether he
admits or disputes the claim.

An execution creditor who gives notice in accordance with this paragraph admitting
aclaim shall only be liable to the bailiff for any fees and expenses incurred by the
bailiff before receipt of that notice.

(3 Where-
(8 thebailiff receives a notice from an execution creditor under paragraph
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(2) disputing aclaim, or the execution creditor fails, within the period
mentioned in that paragraph, to give the required notice, and
(b) the claim made under thisruleis not withdrawn,
the bailiff may apply to the Court for relief under this Order.

(4) A bailiff who receives anotice from an execution creditor under paragraph
(2) admitting a claim made under this rule shall withdraw from possession of the
money, goods or chattels claimed and may apply to the Court for relief under this
Order of the following kind, that isto say, an order restraining the bringing of an
action against him for or in respect of his having taken possession of that money or
those goods or chattels.

3. Mode of application (O. 17, r. 3)

(1) Anapplication for relief under this Order must-be-made may be made by Rule 22
originating summons unless made in a pending action, in which case it frust-be Rec 10-16
made may be made by summons in the action.

(2) Wherethe applicant is abailiff who has withdrawn from possession of
money, goods or chattels taken in execution and who is applying for relief under
rule 2(4), the summons must be served on any person who made a claim under that
rule to or in respect of that money or those goods or chattels, and that person may
attend the hearing of the application.

(3 Anoriginating summons under this rule shall bein Form No. 10 in Appendix
A.

(4)  Subject to paragraph (5), a summons under this rule must be supported by
evidence that the applicant-
(@ claimsno interest in the subject-matter in dispute other than for charges
or costs,
(b) doesnot collude with any of the claimants to that subject- matter, and
(c) iswillingto pay or transfer that subject-matter into court or to dispose
of it as the Court may direct.

(5) Wherethe applicant isabailiff, he shall not provide such evidence asis
referred to in paragraph (4) unless directed by the Court to do so.

(6) Any person who makes aclaim under rule 2 and who is served with a
summons under this rule shall within 14 days serve on the execution creditor and
the bailiff an affidavit specifying any money and describing any goods and chattels
claimed and setting out the grounds upon which such claim is based.

(7)  Wherethe applicant isabailiff a summons under this rule must give notice
of the requirement in paragraph (6).
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5. Powers of Court hearing summons (O. 17, r. 5)

(1) Where on the hearing of a summons under this Order al the persons by
whom adverse claims to the subject-matter in dispute (hereafter in this Order
referred to as "the claimants') appear, the Court may order-

(& that any clamant be made a defendant in any action pending with
respect to the subject-matter in dispute in substitution for or in addition
to the applicant for relief under this Order, or

(b) that an issue between the claimants be stated and tried and may direct
which of the clamantsis to be plaintiff and which defendant.

(2) Where-
(@ theapplicant on a summons under this Order is a bailiff, or
(b) all the claimants consent or any of them so requests, or
(c) thequestion at issue between the claimantsis a question of law and the
facts are not in dispute,
the Court may summarily determine the question at issue between the claimants
and make an order accordingly on such terms as may be just.

(3 Where aclaimant, having been duly served with a summons for relief under
this Order, does not appear on the hearing of the summons or, having appeared,
fails or refuses to comply with an order made in the proceedings, the Court may
make an order declaring the claimant, and all persons claiming under him, for ever
barred from prosecuting his claim against the applicant for such relief and all
persons claiming under him, but such an order shall not affect the rights of the
claimants as between themselves.

6. Power to order sale of goodstaken in execution (O. 17, r. 6)

Where an application for relief under this Order is made by a bailiff who has
taken possession of any goods or chattels in execution under any process, and a
claimant alleges that heis entitled, under a bill of sale or otherwise, to the goods or
chattels by way of security for debt, the Court may order those goods or chattels or
any part thereof to be sold and may direct that the proceeds of sale be applied in
such manner and on such terms as may be just and as may be specified in the order.

7. Power to stay proceedings (O. 17, r. 7)
Where a defendant to an action applies for relief under this Order in the
action, the Court may by order stay all further proceedings in the action.
8. Other powers(O. 17, r. 8)
Subject to the foregoing rules of this Order, the Court may in or for the purposes of

any interpleader proceedings make such order asto costs or any other matter asit
thinks just.
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9. Oneorder in several causes or matters (0. 17,r.9)

Where the Court considers it necessary or expedient to make an order in any
interpleader proceedings in several causes or matters pending before the Court, the
Court may make such an order; and the order shall be entitled in all those causes or
matters and shall be binding on al the parties to them.

10. Discovery (0. 17,r. 10)

Orders 24 and 26 shall, with the necessary modifications, apply in relation to

an interpleader issue as they apply in relation to any other cause or matter.

11. Trial of interpleader issue (O. 17,r. 11)

(1) Order 35 shall, with the necessary modifications, apply to thetrial of an
interpleader issue as it applies to the trial of an action.

(2) The Court by whom an interpleader issue istried may give such judgment or
make such order asfinally to dispose of all questions arising in the interpleader
proceedings.

(Enacted 1988)
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The Rules of the High Court (Cap 4A)

Order 18- PLEADINGS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
1. Service of statement of claim (O. 18, r. 1)

Unless the Court gives leave to the contrary or a statement of claimis
indorsed on the writ, the plaintiff must serve a statement of claim on the defendant
or, if there are two or more defendants, on each defendant, and must do so either
when the writ is served on that defendant or at any time after service of the writ but
before the expiration of 14 days after that defendant gives notice of intention to
defend.

2. Service of defence (O. 18, 1. 2)

(1) Subject to paragraphs (2) and (3), a defendant who gives notice of intention Rule 70

to defend an action must, unless the Court gives leave to the contrary, serve a Rec 26-32. 35
defence on every other party to the action who may be affected thereby before the

expiration of 34-days28 days after the time limited for acknowledging service of

the writ or after the statement of claim is served on him, whichever isthe later.

(L.N. 383 of 1996)

(2)  If asummons under Order 14, rule 1, or under Order 86, rule 1, is served on

a defendant before he serves his defence, paragraph (1) shall not have effect in
relation to him unless by the order made on the summons he is given leave to
defend the action and, in that case, shall have effect asif it required him to serve his
defence within 24-days28 days after the making of the order or within such other
period as may be specified therein.

(3) Where an application is made by a defendant under Order 12, rule 8(1),
paragraph (1) shall not have effect in relation to him unless the application is
dismissed or no order is made on the application and, in that case, shall have effect
asif it required him to serve his defence within 14-days28 days after the final
determination of the application or within such other period as may be specified by
the Court. (L.N. 383 of 1996)

3. Service of reply and defence to counterclaim (O. 18, r. 3)

(1) A plaintiff on whom a defendant serves a defence must serve areply on that
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defendant if it is needed for compliance with rule 8; and if no reply is served, rule
14(2) will apply.

(2) A plaintiff on whom a defendant serves a counterclaim must, if he intends to
defend it, serve on that defendant a defence to counterclaim.

(3) Whereaplaintiff serves both areply and a defence to counterclaim on any
defendant, he must include them in the same document.

(4) A reply to any defence must be served by the plaintiff before the expiration
of 14 days after the service on him of that defence, and a defence to counterclaim
must be served by the plaintiff before the expiration of 14 days after the service on
him of the counterclaim to which it relates.

4. Pleadings subsequent toreply (O. 18, r. 4)

No pleading subsequent to areply or a defence to counter-claim shall be
served except with the leave of the Court.

5. Service of pleadingsin Summer Vacation (O. 18, r. 5)

Pleadings or amended pleadings shall not be served during the Summer
Vacation, except with the leave of the Court or with the consent of all the partiesto
the action.

(HK)5A. Filing of pleadings and originating process (O. 18, r. 5A)
(1) Subject to Order 3, rule 5(3) and subject to the provisions of thisrule, every
pleading and originating process shall be filed in the Registry within the time during

which that pleading or originating process may be served by him on any other party.

(2) A party may apply to the court for further time to file a pleading or originating
process on a summons stating the further time required.

(3) If aparty failsto file apleading or originating process within the time allowed
under paragraph (1) or further time alowed under paragraph (2), he shall not be at
liberty to file that pleading or originating process without the leave of the Court.

6. Pleadings: formal requirements (O. 18, r. 6)
(1) Every pleading in an action must bear on its face-
(@ theyear in which the writ in the action was issued and the number of

the action,
(b) thetitle of the action,
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(d) the description of the pleading, and
(e) thedate onwhich it was served.

(2) Every pleading must, if necessary, be divided into paragraphs numbered
consecutively, each allegation being so far as convenient contained in a separate
paragraph.

(3) Dates, sums and other numbers must be expressed in a pleading in figures
and not in words.

(4) Every pleading must be indorsed-
(@) wherethe party sues or defends in person, with his name and address,
(b) inany other case, with the name or firm and business address of the
solicitor by whom it was served, and also (if the solicitor is the agent of
another) the name or firm and business address of his principal.

(5) Every pleading must be signed by counsdl, if settled by him, and, if not, by
the party's solicitor or by the party, if he sues or defendsin person.

7. Facts, not evidence, to be pleaded (O. 18, r. 7)

(1) Subject to the provisions of thisrule and rules 7A, 10, 11 and 12, every
pleading must contain, and contain only, a statement in a summary form of the
material facts on which the party pleading relies for his claim or defence, asthe
case may be, but not the evidence by which those facts are to be proved, and the
statement must be as brief as the nature of the case admits.

(2)  Without prejudice to paragraph (1), the effect of any document or the purport
of any conversation referred to in the pleading must, if material, be briefly stated,
and the precise words of the document or conversation must not be stated, except in
so far as those words are themsel ves material.

(3) A party need not plead any fact if it is presumed by law to be true or the
burden of disproving it lies on the other party, unless the other party has specifically
denied it in his pleading.

(4) A statement that athing has been done or that an event has occurred, being a
thing or event the doing or occurrence of which, as the case may be, constitutes a
condition precedent necessary for the case of a party isto be implied in his
pleading.

7A. Conviction, etc. to be adduced in evidence: matter to be pleaded
(0. 18, 1. 7A)

(1) Ifinany action which isto be tried with pleadings any party intends, in
reliance on section 62 of the Evidence Ordinance (Cap 8) (convictions as evidence
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in civil proceedings) to adduce evidence that a person was convicted of an offence
by or before a court in Hong Kong, he must include in his pleading a statement of
his intention with particul ars of-

(@) the conviction and the date thereof,

(b) the court which made the conviction, and

(c) theissuein the proceedingsto which the conviction isrelevant.

(2) Ifinany action which isto be tried with pleadings any party intends, in
reliance on section 63 of the Evidence Ordinance (Cap 8) (findings of adultery as
evidencein civil proceedings) to adduce evidence that a person was found guilty of
adultery in matrimonial proceedings, he must include in his pleading a statement of
his intention with particul ars of-

(@ thefinding and the date thereof,

(b) the court which made the finding and the proceedings in which it was

made, and
(c) theissuein the proceedings to which the finding is relevant.

(3 Whereaparty's pleading includes such a statement as is mentioned in
paragraph (1) or (2), then if the opposite party-
(8 deniesthe conviction or finding of adultery to which the statement
relates, or
(b) allegesthat the conviction or finding was erroneous, or
(c) deniesthat the conviction or finding isrelevant to any issuein the
proceedings,
he must make the denial or allegation in his pleading.

8. Matter swhich must be specifically pleaded (O. 18, r. 8)

(1) A party must in any pleading subsequent to a statement of claim plead
specifically any matter, for example, performance, release, any relevant statute of
limitation, fraud or any fact showing illegality-
(@ which he alleges makes any claim or defence of the opposite party not
maintainable; or
(b) which, if not specifically pleaded, might take the opposite party by
surprise; or
(c) whichraisesissues of fact not arising out of the preceding pleading.

(2)  Without prejudice to paragraph (1), a defendant to an action for recovery of
land must plead specifically every ground of defence on which herelies, and aplea
that heisin possession of the land by himself or histenant is not sufficient.

(3) A clamfor exemplary damages or for provisional damages must be
specifically pleaded together with the facts on which the party pleading relies.

(4) A party must plead specifically any claim for interest under section 48 of the
Ordinance or otherwise.
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0. Matter may be pleaded whenever arising (O. 18, r. 9)

Subject to rules 7(1), 10 and 15(2), a party may in any pleading plead any
matter which has arisen at any time, whether before or since the issue of the writ.

10. Departure(O. 18,r. 10)

(1) A party shall not in any pleading make any allegation of fact, or raise any
new ground of claim, inconsistent with a previous pleading of his.

(2) Paragraph (1) shal not be taken as prejudicing the right of a party to amend,
or apply for leave to amend, his previous pleading so asto plead the allegations or
claimsin the alternative.

11. Pointsof law may be pleaded (O. 18, r. 11)

A party may by his pleading raise any point of law.

12. Particularsof pleading (O. 18, r. 12)

(1) Subject to paragraph (2), every pleading must contain the necessary
particulars of any claim, defence or other matter pleaded including, without
prejudice to the generality of the foregoing-

(@) particulars of any misrepresentation, fraud, breach of trust, wilful
default or undue influence on which the party pleading relies;

(b) whereaparty pleading alleges any condition of the mind of any person,
whether any disorder or disability of mind or any malice, fraudulent
intention or other condition of mind except knowledge, particulars of
the facts on which the party relies; and (L.N. 404 of 1991)

(c) whereaclaim for damagesis made against a party pleading, particulars
of any facts on which the party relies in mitigation of, or otherwise in
relation to, the amount of damages. (L.N. 404 of 1991)

(1A) Subject to paragraph (1B), aplaintiff in an action for personal injuries shall
serve with his statement of claim-

(@ amedical report; and

(b) astatement of the special damages claimed. (L.N. 404 of 1991)

(1B) Where the documents to which paragraph (1A) applies are not served with
the statement of claim, the Court may-
(@) specify the period of time within which they are to be provided; or
(b) make such other order asit thinksfit (including an order dispensing
with the requirement of paragraph (1A) or staying the proceedings.)
(L.N. 404 of 1991)

- E6G3 -

Annex E

Remarks



Annex E

Remarks

(1C) For the purposes of thisrule-

“medical report” (%&£:3#15) means areport substantiating all the personal injuries
alleged in the statement of claim which the plaintiff proposes to adduce in evidence
as part of his case at the trial;

“ astatement of the special damages claimed” (37 T H1 2R 1) S IE R 145 (1) 5
A #) means a statement giving full particulars of the special damages claimed for

expenses and losses already incurred and an estimate of any future expenses and
losses (including loss of earnings and of pension rights). (L.N. 404 of 1991)

(2) Whereit isnecessary to give particulars of debt, expenses or damages and
those particulars exceed 3 folios, they must be set out in a separate document
referred to in the pleading and the pleading must state whether the document has
already been served, and, if so, when, or is to be served with the pleading.

Rule 78
Rec 33-34

(3)  TheCourt may, on such termsasit thinksjust —
(a) _order aparty to serveon any other party —

(i) particularsof any claim, defence or other matter stated in his
pleading, or in any affidavit of hisordered to stand asa
pleading; or

(i) _astatement of the nature of the case on which herelies; or

(b) _order aparty to amend his pleading and serve the amended
pleading on any other party.

(4) Where aparty alleges as afact that a person had knowledge or notice of
some fact, matter or thing, then, without prejudice to the generality of paragraph
(3), the Court may, on such terms as it thinks just, order that party to serve on any
other party-
(@ where he alleges knowledge, particulars of the facts on which herelies,
and
(b) where he alleges notice, particulars of the notice.

(4A) The Court may make an order under paragraph (3) or (4) upon the Rule 78
application of a party or of its own motion. Rec 33-34

(4B) No order shall be made under paragraph (3) or (4) unlessthe Court is of
opinion that the order isnecessary either for disposing fairly of the cause or
matter or for saving costs

(5) Anorder under thisrule shall not be made before service of the defence
unless, in the opinion of the Court, the order is necessary or desirable to enable the
defendant to plead or for some other special reason.
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(6) Wherethe applicant for an order under this rule did not apply by letter for the
particulars he requires, the Court may refuse to make the order unless of opinion
that there were sufficient reasons for an application by letter not having been made.

(7)  Where particulars are given pursuant to arequest, or order of the Court, the
request or order shall be incorporated with the particulars, each item of the
particulars following immediately after the corresponding item of the request or
order.

12A. Pleading with inconsistent alter natives (O. 18, r. 12A)

A party may in any pleading make an allegation of fact which is
inconsistent with another allegation of fact in the same pleading if —

(a) __theparty hasreasonable groundsfor so doing; and

(b) theallegationsare madein the alter native.

13. Admissionsand denials (O. 18, r. 13)

(1) Any-allegation Subject to paragraph (6), an allegation of fact made by a
party in his pleading is deemed to be admitted by the opposite party unlessit is
traversed by that party in his pleading or ajoinder of issue under rule 14 operates as
adental non-admission of it. (L.N. 403 of 1992)

(2) Atraverse Subject to paragraph (5), atraverse may be made either by a
denial or by a statement of non-admission and either expressly or by necessary
implication.

(3) Every dlegation of fact made in a statement of claim or counterclaim which
the party on whom it is served does not intend to admit must be specifically
traversed by him in his defence or defence to counterclaim, as the case may be; and
ageneral denial of such allegations, or ageneral statement of non-admission of
them, is not a sufficient traverse of them. (L.N. 403 of 1992)

(4) (RepealedL.N. 403 of 1992)

(5)  Wherean allegation made in a statement of claim or counterclaim is
traversed by a denial, the party who deniesthe allegation shall in his defence
or defenceto counterclaim —
(a) _state hisreasonsfor doing so; and
(b) if heintendsto put forward a different version of events from that
given by the claimant, state his own version.

(6) A party who—
(a) _failsto deal with an allegation; but
(b) hasset out in hisdefence or defence to counter claim the natur e of
hiscasein relation to theissueto which that allegation isrelevant,
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shall be taken to reguirethat allegation to be proved.

14. Denial by joinder of issue (O. 18, r. 14)

(1) If thereisnoreply to adefence, thereis an implied joinder of issue on that
defence.

(2) Subject to paragraph (3)-
(@) thereisat the close of pleadings an implied joinder of issue on the
pleading last served, and
(b) aparty may in his pleading expressly join issue on the next preceding
pleading.

(3) Therecan beno joinder of issue, implied or expressed, on a statement of
claim or counterclaim.

(4) A joinder of issue operates as a denial non-admission of every material
allegation of fact made in the pleading on which there is an implied or expressed
joinder of issue unless, in the case of an expressed joinder of issue, any such
allegation is excepted from the joinder and is stated to be admitted, in which case
the expressed joinder of issue operates as a denial non-admission of every other
such allegation.

15. Statement of claim (O. 18, r. 15)

(1) A statement of claim must state specifically the relief or remedy which the
plaintiff claims; but costs need not be specifically claimed.

(2) A statement of claim must not contain any allegation or claim in respect of a
cause of action unless that cause of action is mentioned in the writ or arises from
facts which are the same as, or include or form part of, facts giving rise to a cause
of action so mentioned; but subject to that, a plaintiff may in his statement of claim
alter, modify or extend any claim made by him in the endorsement of the writ
without amending the endorsement.

(3) Every statement of claim must bear on its face a statement of the date on
which the writ in the action was issued.
16. Defenceof tender (O. 18, r. 16)

Where in any action a defence of tender before action is pleaded, the
defendant must pay into court in accordance with Order 22 the amount alleged to

have been tendered, and the tender shall not be available as a defence unless and
until payment into court has been made.
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17. Defence of set-off (O. 18, r. 17)
Where a claim by a defendant to a sum of money (whether of an ascertained
amount or not) isrelied on as a defence to the whole or part of a claim made by the
plaintiff, it may be included in the defence and set-off against the plaintiff's claim,
whether or not it is also added as a counterclaim.
18. Counterclaim and defence to counterclaim (O. 18, r. 18)
Without prejudice to the general application of this Order to a counterclaim
and a defence to counterclaim, or to any provision thereof which applies to either of
those pleadings specifically-
(@ rules12(1A), (1B) and (1C) and 15(1) shall apply to a counterclaim as
if the counterclaim were a statement of claim and the defendant making
it aplaintiff; (L.N. 404 of 1991)
(b) rules8(2), 16 and 17 shall, with the necessary modifications, apply to a
defence to counterclaim as they apply to a defence.
19. Striking out pleadings and indor sements (O. 18, r. 19)
(1) The Court may, either of its own motion or on application, at any stage of Rule 72

the proceedings order to be struck out or amended any pleading or the indorsement Rec 26-32. 35
of any writ in the action, or anything in any pleading or in the indorsement, on the
ground that-

(&) it discloses no reasonable cause of action or defence, as the case may

be; or

(b) itisscandalous, frivolous or vexatious; or

(c) it may prejudice, embarrass or delay the fair trial of the action; or

(d) itisotherwise an abuse of the process of the court;
and may order the action to be stayed or dismissed or judgment to be entered
accordingly, as the case may be.

(2) No evidence shall be admissible on an application under paragraph (1)(a).

(3) Thisruleshall, so far as applicable, apply to an originating summons and a
petition asif the summons or petition, as the case may be, were a pleading.

20. Closeof pleadings (O. 18, r. 20)

(1) Thepleadingsin an action are deemed to be closed-

(@) atthe expiration of 14 days after service of the reply or, if thereisno
reply but only a defence to counterclaim, after service of the defence to
counterclaim, or

(b) if neither areply nor a defence to counterclaim is served, at the
expiration of 14 days after service of the defence.
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(2) Thepleadingsin an action are deemed to be closed at the time provided by
paragraph (1) notwithstanding that any request or order for particulars has been
made but has not been complied with at that time.
20A. Pleading, etc. to be verified by statement of truth (O. 18, r. 20A) Rule73
Rec 26-32, 35

(1) A pleading and the particulars of a pleading specified in paragraph (2)
must be verified by a statement of truth in accordance with Order 41A.

(2) Theparticularsof apleading referred toin paragraph (1) are
particulars given by a party to any other party, whether voluntarily or
pursuant to —

(a) _arequest made by that other party; or

(b) __an order of the Court made under rule 12(3) or (4).

21. Trial without pleadings (O. 18, r. 21)

(1) Wherein an action to which this rule applies any defendant has given notice
of intention to defend in the action, the plaintiff or that defendant may apply to the
Court by summons for an order that the action shall be tried without pleadings or
further pleadings, as the case may be.

(2) If, onthe hearing of an application under thisrule, the Court is satisfied that
the issues in dispute between the parties can be defined without pleadings or further
pleadings, or that for any other reason the action can properly be tried without
pleadings or further pleadings, as the case may be, the Court shall order the action
to be so tried, and may direct the parties to prepare a statement of the issuesin
dispute or, if the parties are unable to agree such a statement, may settle the
statement itself.

(3) Where the Court makes an order under paragraph (2), it shall, and where it
dismisses an application for such an order, it may, give such directions asto the
further conduct of the action as may be appropriate, and Order 25, rules 2 to 7 shall,
with the omission of so much of rule 7(1) as requires parties to serve anotice
specifying the orders and directions which they desire and with any other necessary
modifications, apply asif the application under this rule were a summons for
directions.

(4) Thisrule appliesto every action begun by writ other than one which
includes-
(@ aclaim by the plaintiff for libel, slander, malicious prosecution or false
imprisonment; or (L.N. 363 of 1990)
(b) aclaim by the plaintiff based on an allegation of fraud.
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22. Saving for defence under Merchant Shipping Actsetc. (O. 18, r. 22)

Nothing in Order 75, rules 37 to 40, shall be taken as limiting the right of any
shipowner or other person to rely by way of defence on any provision of the
Merchant Shipping Acts 1894 to 1979" in their application to Hong Kong or the
Merchant Shipping Ordinance (Cap 281), the Merchant Shipping (Seafarers)
Ordinance (Cap 478) or the Merchant Shipping (Safety) Ordinance (Cap 369),
which limits the amount of hisliability in connection with a ship or other property.

(L.N. 356 of 1988; 44 of 1995 s. 143)

23. Transitional provision relating to rule 67 of Amendment Rules 2007 Rule 69

(©.18.r.23) Rec 22-24

Where—

(a) astatement of claim has been served on a defendant beforethe
commencement of rule 67 (" theamending rule') of the
Amendment Rules 2007; or

(b) _acounterclaim has been served on a plaintiff before that
commencement,

nothing in the amending ruleisto apply in relation to that statement of claim
or_counterclaim (asthe case may be), and rule 13 asin forceimmediately
befor e the commencement isto continueto apply in relation to the statement
of claim or counterclaim asif the amending rule had not been made.

24. Transitional provision relating to rule 70 of Amendment Rules 2007 Rule 74

(. 18,r.24) Rec 26-32,35

Wher e an action has commenced befor e the commencement of rule 70
("theamending rule") of the Amendment Rules 2007, then the amending rule
does not apply in relation to adefencein that action and rule2 asin force
immediately befor e the commencement of the amending ruleisto apply asif
the amending rule had not been made.

Note:

* Please also see following-
(a) in relation to the Merchant Shipping Act 1894, Part 3 of
Schedule 5to Cap 415 and s. 1 of Schedule 2 to Cap 508;
(b) in relation to the Merchant Shipping Acts 1894 to 1979, s.
117 of Cap 281, s. 103 of Cap 415 and s. 142 of Cap 478.
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The Rules of the High Court (Cap 4A)

Order 20- AMENDMENT

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
1.  Amendment of writ without leave (O. 20, r. 1)

(1) Subject to paragraph (3), the plaintiff may, without the leave of the Court,
amend the writ once at any time before the pleadings in the action begun by the
writ are deemed to be closed.
(2) Whereawrit isamended under this rule after service thereof, then, unless
the Court otherwise directs on an application made ex parte, the amended writ
must be served on each defendant to the action.
(3 Thisruleshall not apply in relation to an amendment which consists of -
(8 theaddition, omission or substitution of a party to the action or an
alteration of the capacity in which a party to the action suesor is
Sued, or
(b) the addition or substitution of a new cause of action, or
() (without prejudice to rule 3(1)) an amendment of the statement of
claim (if any) indorsed on the writ,
unless the amendment is made before service of the writ on any party to the
action.

2. Amendment of acknowledgment of service (O. 20, r. 2)

(1) Subject to paragraph (2), a party may not amend his acknowledgment of
service without leave of the Court.

(2) A party whose acknowledgment of service contains a statement to the effect
that-

(@ hedoes, or

(b) hedoes not
intend to contest the proceedings to which the acknowledgement relates may,
without the leave of the Court, amend the acknowledgment by substituting for
that statement a statement to the opposite effect, provided that in a case falling
under sub-paragraph (b) the amendment is made before judgment has been
obtained in the proceedings.

(3 Where an acknowledgment of service is authorized to be amended under

thisrule, afresh acknowledgment, amended as so authorized, must be handed in
at or sent by post to the Registry, and Order 12, rule 4, shall apply.
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3. Amendment of pleadings without leave (O. 20, r. 3)

(1) A party may, without the leave of the Court, amend any pleading of his
once at any time before the pleadings are deemed to be closed and, where he does
s0, he must serve the amended pleading on the opposite party.

(2) Where an amended statement of claim is served on a defendant-
(@ thedefendant, if he has already served a defence on the plaintiff, may
amend his defence, and
(b) the period for service of his defence or amended defence, as the case
may be, shall be either the period fixed by or under these rules for
service of his defence or aperiod of 14 days after the amended
statement of claim is served on him, whichever expires later.

(3) Where an amended defence is served on the plaintiff by a defendant-
(@ theplaintiff, if he has already served areply on that defendant, may
amend his reply, and
(b) the period for service of hisreply or amended reply, as the case may
be, shall be 14 days after the amended defence is served on him.

(4) Inparagraphs (2) and (3) references to a defence and areply include
references to a counterclaim and a defence to counter-claim respectively.

(5) Where an amended counterclaim is served by a defendant on a party (other
than the plaintiff) against whom the counterclaim is made, paragraph (2) shall
apply asif the counterclaim were a statement of claim and as if the party by
whom the counterclaim is made were the plaintiff and the party against whom it
is made a defendant.

(6) Whereaparty has pleaded to a pleading which is subsequently amended
and served on him under paragraph (1), then, if that party does not amend his
pleading under the foregoing provisions of this rule, he shall be taken to reply on
it in answer to the amended pleading, and Order 18, rule 14(2), shall have effect
in such acase asif the amended pleading had been served at the time when that
pleading, before its amendment under paragraph (1), was served.

4.  Application for disallowance of amendment made without leave
(0.20,r.4)

(1) Within 14 days after the service on a party of awrit amended under rule 1
(1) or of apleading amended under rule 3(1), that party may apply to the Court to
disallow the amendment.

(2) Wherethe Court hearing an application under thisruleis satisfied that if an
application for leave to make the amendment in question had been made under
rule 5 at the date when the amendment was made under rule 1(1) or rule 3(1)
leave to make the amendment or part of the amendment would have been refused,
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it shall order the amendment or that part to be struck out.

(3 Any order made on an application under this rule may be made on such
terms as to costs or otherwise as the Court thinks just.

5. Amendment of writ or pleading with leave (O. 20, r. 5)

(1) Subject to Order 15, rules 6, 7 and 8 and the following provisions of this
rule, the Court may at any stage of the proceedings allow the plaintiff to amend
hiswrit, or any party to amend his pleadings, on such terms as to costs or
otherwise as may be just and in such manner (if any) asit may direct.

(2) Where an application to the Court for leave to make the amendment
mentioned in paragraph (3), (4) or (5) is made after any relevant period of
limitation current at the date of issue of the writ has expired, the Court may
nevertheless grant such leave in the circumstances mentioned in that paragraph if
it thinksiit just to do so.

(3 Anamendment to correct the name of a party may be allowed under
paragraph (2) notwithstanding that it is alleged that the effect of the amendment
will be to substitute a new party if the Court is satisfied that the mistake sought to
be corrected was a genuine mistake and was not misleading or such asto cause
any reasonable doubt as to the identity of the person intending to sue or, asthe
case may be, intended to be sued.

(49 Anamendment to ater the capacity in which a party sues may be allowed
under paragraph (2) if the new capacity is one which that party had at the date of
the commencement of the proceedings or has since acquired.

(55 Anamendment may be allowed under paragraph (2) notwithstanding that
the effect of the amendment will be to add or substitute a new cause of action if
the new cause of action arises out of the same facts or substantially the same facts
as a cause of action in respect of which relief has already been claimed in the
action by the party applying for leave to make the amendment.

7. Amendment of other originating process (O. 20, r. 7)

Rule 5 shall have effect in relation to an originating summons, a petition
and an originating notice or motion asit has effect in relation to a writ.
8. Amendment of certain other documents (O. 20, r. 8)
(1) For the purpose of determining the real question in controversy between
the parties to any proceedings, or of correcting any defect or error in any

proceedings, the Court may at any stage of the proceedings and either of its own
motion or on the application of any party to the proceedings order any document
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in the proceedings to be amended on such terms as to costs or otherwise as may
bejust and in such manner (if any) asit may direct.

(2) Thisrule shal not have effect in relation to ajudgment or order.

9. Failureto amend after order (O. 20, r.9)

Where the Court makes an order under this Order giving any party leave to
amend awrit, pleading or other document, then, if that party does not amend the
document in accordance with the order before the expiration of the period
specified for that purpose in the order or, if no period is so specified, of aperiod
of 14 days after the order was made, the order shall cease to have effect, without
prejudice, however, to the power of the Court to extend the period.

10. Mode of amendment of writ, etc. (O. 20, r. 10)

(1) Where the amendments authorized under any rule of this Order to be made
in awrit, pleading or other document are so numerous or of such nature or length
that to make written aterations of the document so as to give effect to them
would make it difficult or inconvenient to read, a fresh document, amended as so
authorized, must be prepared and, in the case of awrit or originating summons,
re-issued, but, except as aforesaid and subject to any direction given under rule 5,
or 8, the amendments so authorized may be effected by making in writing the
necessary alterations of the document and in the case of awrit or originating
summons, causing it to be resealed and filing a copy.

(2) A writ, pleading or other document which has been amended under this
Order must be indorsed with a statement that it has been amended, specifying the
date on which it was amended, the name of the Judge, master or Registrar by
whom the order (if any) authorizing the amendment was made and the date
thereof, or, if no such order was made, the number of the rule of this Order in
pursuance of which the amendment was made.

11. Amendment of judgment and orders(O. 20, r. 11)

Clerical mistakesin judgments or orders, or errors arising therein from any
accidental slip or omission, may at any time be corrected by the Court on motion
or summons without an appeal .

12.  Amendment of pleadings by agreement (O. 20, r. 12)
(1) Notwithstanding the foregoing provisions of this Order any pleading in any

cause or matter may, by written agreement between the parties, be amended at
any stage of the proceedings.
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(2) Thisruleshall not have effect in relation to an amendment which consists
of the addition, omission or substitution of a party.
(Enacted 1988)

13. Amendment of pleadings or particulars of pleadingsto be verified by
statement of truth (O. 20, r. 13)

(1) An amendment to a pleading or to the particulars of a pleading
specified in paragraph (2) must be verified by a statement of truth in
accordance with Order 41A.

(2)  Theparticularsof apleading referred toin paragraph (1) are
particularsgiven by a party to any other party, whether voluntarily or
pursuant to —

(a) areguest made by that other party; or

(b) _an order of the Court made under Order 18, rule 12(3) or (4).
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 22- PAYMENT INTO AND OUT OF COURT
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Order 22 - OFFERSTO SETTLE AND PAYMENTSINTO COURT
Remarks
l. PRELIMINARY Rule 79
Rec 38 t0 43
1. Interpretation (0.22,r.1) and 132
In thisOrder —
“claim’ ( ) includes, wher e the context so per mits or requires, a

counter claim;

“counterclaim” ( ) includes, wher e the context so permitsor reguires, a
claim;
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“defendant” ( ) includes, wher e the context so permitsor requires, a
defendant to a counterclaim;

“offereg” ( ) meansthe party to whom an offer is made;

“offeror” ( ) means the party who makes an offer:

“plaintiff” ( ) includes, wher e the context so per mits or requires, a
counter claiming defendant;

“sanctioned offer” ( ) means an offer made (otherwise than by way of a
payment into court) in accordance with this Order:

“sanctioned payment” ( ) means an offer made by way of a payment
into court in accordance with thisOrder:

“sanctioned payment notice” ( ) meansthe noticereferred toin rule

92).

2. Offer to settle with specified consequences (0. 22, r. 2)

(1)  Any party to aclaim (whether a money claim or a non-money claim)
may make an offer to settle the claim in accordance with this Order.

(2) An offer made under paragraph (1) may takeinto account any
counterclaim or set-off in the action.

(3) An offer made under paragraph (1) will have the consequences specified
in rules 18, 19, 20, 21 and 22 (as may be applicable).

(4) _Nothingin thisOrder preventsaparty from making an offer to settlein
whatever way he chooses, but if that offer isnot madein accordance with this
Order, it will only have the consequences specified in this Order if the Court
so orders.

[I. MANNER OF MAKING SANCTIONED OFFER
OR SANCTIONED PAYMENT

3. Offer to settle money claim by sanctioned payment (O. 22, r. 3)

(1)  Wherean offer by a defendant to settle a plaintiff’s money claim
involves a payment of money by the defendant to the plaintiff, the offer will
not have the consequences set out in this Order unlessit ismade by way of a
sanctioned payment.

(2) A sanctioned payment may only be made after the proceedings have
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commenced.

4. Offer to settle money claim by sanctioned offer (O. 22, r. 4)

An offer by a plaintiff to settle his money claim will not have the
consequences set out in thisOrder unlessit is made by way of a sanctioned
offer.

5. Offer to settle non-money claim by sanctioned offer (O. 22, r. 5)

An offer to settle a non-money claim will not have the consequences set
out in this Order unlessit is made by way of a sanctioned offer .

6. Offer to settle the whole of a claim which includes both a money claim
and a non-money claim (O. 22, r. 6)

(1) Thisrule applieswhere aparty to a claim which includes both a money
claim and a non-money claim wishesto make an offer to settlethe whole claim
which will have the conseguences set out in thisOrder.

(2)  Theparty shall —
(a) _wherehisoffer involves a payment of money by him to the other
party, make a sanctioned payment in relation to the payment; and
(b) _make a sanctioned offer in relation to the balance of the offer.

(3) __Thesanctioned payment notice must —
(a) _identify the document which sets out the terms of the sanctioned
offer; and
(b) _statethat if the other party gives notice of acceptance of the
sanctioned payment he will be treated as also accepting the
sanctioned offer.

(4) |If theother party gives notice of acceptance of the sanctioned payment,
he shall also be taken as giving notice of acceptance of the sanctioned offer in
relation to the non-money claim.

7. Form and content of a sanctioned offer (O. 22, r. 7)

(1) A sanctioned offer must bein writing.

(2) A sanctioned offer may relate to the whole claim or to part of it or to any
issuethat arisesinit.

(3) A sanctioned offer must —
(a) statewhether it relatesto the whole of the claim or to part of it or
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toanissuethat arisesin it and if soto which part or issue;
(b) state whether it takesinto account any counterclaim or set-off; and
(c) ifitisexpressed not to beinclusive of interest, givethe details
relating tointerest set out in rule 24(2).

(4) A defendant may make a sanctioned offer limited to accepting liability
up to a specified proportion.

(5) A sanctioned offer may be made by referenceto an interim payment.

(6) A sanctioned offer made not lessthan 28 days befor e the commencement
of thetrial —

(a) __may not be withdrawn beforethe expiry of 28 days from the date
the sanctioned offer is made unlessthe Court givesleaveto
withdraw it; and

(b) must providethat after the expiry of the 28-day period, the offeree
may only accept it if —

(i) __thepartiesagreeon theliability for costs; or
(i) theCourt givesleaveto accept it.

(7) A sanctioned offer made lessthan 28 days befor e the commencement of
thetrial must provide that the offeree may only accept it if —

(a) thepartiesagreeon theliability for costs; or

(b) theCourt givesleaveto accept it.

(8) If asanctioned offer iswithdrawn it will not have the consequences set
out in thisOrder.

8. Sanctioned offer to be made after commencement of proceedings

(0.22,r.8)

(1)  Subject to paragraph (2), a sanctioned offer may be made at any time
after the commencement of the proceedings but may not be made befor e such
commencement.

(2) If apre-action protocol in relation to a specialist list so provides, an offer
to settle a claim may be made befor e the commencement of the relevant
proceedings specified in the specialist list.

(3) An offer to settle made befor e the commencement of proceedingsin
accor dance with a pre-action protocol shall betreated as a sanctioned offer
and the provisions of this Order apply accordingly.

(4) Paragraph (3) takes effect subject to the provisions of the pre-action
protocol.

0. Notice of a sanctioned payment (O. 22, r. 9)
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(1) A sanctioned payment may relate to the whole claim or part of it or to
an issuethat arisesin it.

(2) A defendant who makes a sanctioned payment shall filewith the Court a
noticein Form No. in Appendix A, that —
(a) _statesthe amount of the payment;
(b) stateswhether the payment relatesto the whole claim or to part of
it or toany issuethat arisesin it and if soto which part or issue;
(c) stateswhether it takesinto account any counterclaim or set-off;
(d) if aninterim payment has been made, statesthat the interim
payment has been taken into account;
(e) ifitisexpressed not to beinclusive of interest, givesthe details
relating tointerest set out in rule 24(2); and
(f) __if asum of money has been paid into court as security for the
action, cause or matter (other than security for costs), states
whether the paying party hastaken into account that sum of

money.

(3)  Thedefendant shall —
(a) __servethesanctioned payment notice —
() ontheplaintiff; and
(i) _wherethe plaintiff isan aided person within the meaning of
the Legal Aid Ordinance (Cap. 91), on the Director of L egal
Aid; and
(b) fileacertificate of service of the notice.

(4) A sanctioned payment may not be withdrawn before the expiry of 28
daysfrom the date the sanctioned payment is made unless the Court gives
leave to withdraw it.

10. Offer to settlea claim for provisional damages (O. 22, r. 10)

(1) A defendant may make a sanctioned payment in respect of a claim that
includes a claim for provisional damages.

(2) Wherehedoes so, the sanctioned payment notice must specify whether
or not the defendant is offering to agree to the making of an award of
provisional damages.

(3)  Wherethedefendant isoffering to agree to the making of an award of
provisional damages, the sanctioned payment notice must also state —

(a) _that the sum paid into court isin satisfaction of the claim for
damages on the assumption that the injured person will not
develop the disease or suffer thetype of deterioration specified in
the notice;

(b) that the offer is subject to the condition that the plaintiff shall
make any claim for further damages within alimited period; and
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(c) what that period is.

(4 __ Whereasanctioned payment is—

(a) _madein accordance with paragraph (3); and

(b) __accepted within therelevant period specified in rule 13,
the sanctioned payment will have the consequences set out in rule 18, unless
the Court orders otherwise.

(5) If the plaintiff acceptsthe sanctioned payment he must, within 7 days of
doing so, apply to the Court for an order for an award of provisional damages
under Order 37, rule 8.

(6)  Themoney in court may not be paid out until the Court has disposed of
the application made in accor dance with par agr aph (5).

11. Timewhen a sanctioned offer or a sanctioned payment is made and
accepted (O. 22, r. 11)

(1) A sanctioned offer is made when received by the offeree.

(2) A sanctioned payment is made when a sanctioned payment noticeis
served on the offeree.

(3) Animprovement to a sanctioned offer will be effective when its details
arereceived by the offeree.

(4) Anincreasein a sanctioned payment will be effective when notice of the
increaseis served on the offeree.

(5) A sanctioned offer or sanctioned payment is accepted when notice of its
acceptanceisreceived by the offeror.

12. Clarification of a sanctioned offer or a sanctioned payment notice

(0.22,r.12)

(1) The offeree may, within 7 days of a sanctioned offer or payment being
made, request the offeror to clarify the offer or payment notice.

(2) If the offeror does not givethe clarification requested under paragr aph
(1) within 7 days of receiving the reguest, the offeree may, unlessthetrial has
commenced, apply for an order that he does so.

(3) IftheCourt makesan order under paragraph (2), it shall specify the
date when the sanctioned offer or sanctioned payment isto betreated as
having been made.
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[I1. ACCEPTANCE OF SANCTIONED OFFER
OR SANCTIONED PAYMENT

13. Timefor acceptance of a defendant's sanctioned offer or sanctioned
payment (O. 22 r. 13)

(1) A plaintiff may accept a sanctioned offer or a sanctioned payment made
not lessthan 28 days befor e the commencement of thetrial without requiring
the leave of the Court if he givesthe defendant written notice of acceptance
not later than 28 days after the offer or payment was made.

2 If-

(a) _adefendant's sanctioned offer or sanctioned payment is made less
than 28 days befor e the commencement of thetrial; or
(b) theplaintiff does not accept it within the period specified in
paragraph (1),
then the plaintiff may -
(i) _if thepartiesagree on theliability for costs, accept the offer or
payment without leave of the Court; or
(i) _if thepartiesdo not agree on theliability for costs, only accept
the offer or payment with leave of the Court.

(3) Wheretheleave of the Court isreguired under paragraph (2), the Court
shall, if it gives leave, make an order asto costs.

14. Timefor acceptance of a plaintiff's sanctioned offer (O. 22, r. 14)

(1) A defendant may accept a sanctioned offer made not lessthan 28 days
befor e the commencement of thetrial without requiring the leave of the Court
if he givesthe plaintiff written notice of acceptance not later than 28 days after
the offer was made.

2 If-

(a) __aplaintiff'ssanctioned offer is made lessthan 28 days beforethe
commencement of thetrial; or
(b) thedefendant does not accept it within the period specified in
paragraph (1),
then the defendant may —
(i) __if thepartiesagree on theliability for costs, accept the offer
without leave of the Court; and
(i) _if thepartiesdo not agree on theliability for costs, only accept
the offer with leave of the Court.

(3) Wheretheleave of the Court isreguired under paragraph (2), the Court
shall, if it gives leave, make an order asto costs.

15. Payment out of a sum in court on the acceptance of a sanctioned
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payment (O. 22, r. 15)

Wher e a sanctioned payment is accepted, the plaintiff may obtain
payment out of the sum in court by making a request for payment in Form No.
in Appendix A.

16. Acceptance of a sanctioned offer or a sanctioned payment made by one
or more, but not all, defendants (O. 22, r. 16)

(1) Thisrule applies wherethe plaintiff wishesto accept a sanctioned offer
or asanctioned payment made by one or more, but not all, of a number of
defendants.

(2) __If thedefendants are sued jointly or in the alter native, the plaintiff may
accept the offer or payment without requiring the leave of the Court in
accordance with rule 13(1) if —
(a) hediscontinues his claim against those defendants who have not
made the offer or payment; and
(b) those defendants give written consent to the acceptance of the offer

or_payment.

(3) __If theplaintiff allegesthat the defendants have a several liability to him,
the plaintiff may —

(a) accept the offer or payment in accordance with rule 13(1); and

(b) __continuewith his claims against the other defendants.

(4) In all other casesthe plaintiff shall apply to the Court for —
(a) an order permitting a payment out to him of any sum in court: and
(b) such order asto costs asthe Court consider s appropriate.

17. Other caseswherea court order isrequired to enable acceptance of a
sanctioned offer or a sanctioned payment (O. 22, r. 17)

(1)  Whereasanctioned offer or a sanctioned payment is madein
proceedings to which Order 80, rule 10 (Compromise, etc., by person under
disability) applies—
(a) theoffer or payment may be accepted only with the leave of the
Court; and
(b) __no payment out of any sum in court shall be made without a court
order.

(2)  Wherethe Court gives leave to a plaintiff to accept a sanctioned offer or
payment after thetrial has commenced —
(a) __any money in court may be paid out only with a court order; and
(b) theCourt shall, in the order, deal with the whole costs of the

proceedings.
(3) Where aplaintiff accepts a sanctioned payment after a defence of
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tender before action has been put forward by the defendant, the money in
court may be paid out only after an order of the Court.

V. CONSEQUENCES OF SANCTIONED OFFER
OR SANCTIONED PAYMENT

18. Costs conseguences of acceptance of a defendant's sanctioned offer or
sanctioned payment (O. 22, r. 18)

(1) Whereadefendant's sanctioned offer or a sanctioned payment to settle
the whole claim is accepted without requiring the leave of the Court, the
plaintiff will be entitled to his costs of the proceedings up to the date of serving
notice of acceptance.

(2) Where—
(a) _asanctioned offer or a sanctioned payment relating to a part or
issue of the claim is accepted; and
(b) at thetime of serving notice of acceptance the plaintiff abandons
the other partsor issuesof theclaim,
the plaintiff will be entitled to his costs of the proceedings up to the date of
serving notice of acceptance, unlessthe Court orders otherwise.

(3) Theplaintiff's costsinclude any costs attributable to the defendant's
counterclaim or set-off if the sanctioned offer or the sanctioned payment
notice states that it takes into account the counter claim or set-off.

19. Costs conseguences of acceptance of a plaintiff's sanctioned offer

(0.22,r.19)

(1)  Whereaplaintiff's sanctioned offer to settle the whole claim is accepted
without requiring the leave of the Court, the plaintiff will be entitled to his
costs of the proceedings up to the date upon which the defendant serves notice
of acceptance.

(2) Theplaintiff's costsinclude any costs attributable to the defendant's
counterclaim or set-off if the sanctioned offer statesthat it takesinto account
the counterclaim or set-off.

20. Other conseguences of acceptance of a sanctioned offer or a sanctioned
payment (O. 22, r. 20)

(1) If asanctioned offer or sanctioned payment relatesto the whole claim
and is accepted, the claim will be stayed.

(2) Inthecase of acceptance of a sanctioned offer which relates to the whole
claim —
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(a) thestay will be upon the ter ms of the offer; and
(b) either party may apply to enfor ce those ter ms without the need for
anew claim.

(3) _If asanctioned offer or a sanctioned payment which only relatesto a
part or issue of the claim is accepted —
(a)__theclaim will be stayed asto that part or issue; and
(b) unlessthe parties have agreed on costs, theliability for costs shall
be decided by the Court.

(4) __If theapproval of the Court isrequired before a settlement can be
binding, any stay which would otherwise arise on the acceptance of a
sanctioned offer or a sanctioned payment will take effect only when that
approval has been given.

(5) _Any stay arising under thisrule does not affect the power of the Court —
(a) _toenforcetheterms of a sanctioned offer ;
(b) todeal with any question of costs (including interest on costs)
relating to the proceedings; or
(c) toorder payment out of court of any sum paid into court.

(6) Where—
(a) __asanctioned offer has been accepted; and
(b) aparty allegesthat —
() __theother party has not honoured the terms of the offer; and
(i) _heistherefore entitled to aremedy for breach of contract,
the party may claim the remedy by applying to the Court without the need to
start a new claim unlessthe Court orders otherwise.

21. Costs consequences wher e plaintiff failsto do better than a sanctioned
offer or a sanctioned payment (O. 22, r. 21)

(1)  Thisrulesapplieswhereat trial a plaintiff —
(a) _failsto better a sanctioned payment; or
(b) failsto obtain ajudgment which is mor e advantageous than an
offeror's sanctioned offer.

(2) Unlessit considersit unjust to do so, the Court shall order the plaintiff
to pay any costsincurred by the defendant after the latest date on which the

payment or offer could have been accepted without requiring the leave of the
Court.

22. Costs and other conseguences wher e plaintiff does better than he
proposed in his sanctioned offer (O. 22, r. 22)

(1) Thisruleapplieswhereat trial —
(a) adefendant isheld liablefor morethan the proposals contained in
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an plaintiff's sanctioned offer: or

(b) thejudgment against a defendant is mor e advantageous to the
plaintiff than the proposals contained in a plaintiff's sanctioned
offer.

(2) TheCourt may order interest on the whole or part of any sum of money
(excluding interest) awarded to the plaintiff at a rate not exceeding 10% above
primeratefor someor all of the period starting with the latest date on which
the defendant could have accepted the offer without requiring the leave of the
Court.

(3) TheCourt may also order that the plaintiff isentitled to—

(a) __hiscostson theindemnity basis from the latest date when the
defendant could have accepted the offer without requiring the
leave of the Court; and

(b) interest on those costs at a rate not exceeding 10% above prime
rate.

(4) Wherethisrule applies, the Court shall maketheordersreferred toin
paragraphs (2) and (3) unlessit considersit unjust to do so.

(5 In considering whether it would be unjust to maketheordersreferred to
in paragraphs (2) and (3), the Court shall takeinto account all the
circumstances of the caseincluding —
(a) _theterms of any sanctioned offer ;
(b) thestagein the proceedings when any sanctioned offer was made;
(c) theinformation availableto the parties at the time when the
sanctioned offer was made; and
(d) theconduct of the partieswith regard to the giving or refusing to
giveinformation for the purposes of enabling the offer to be made
or evaluated.

(6) Thepower of the Court under thisruleisin addition to any other power
it may have to award interest.

V. MISCELLANEOUS

23. Restriction on disclosur e of a sanctioned offer or a sanctioned payment

(0.22,r.23)

(1) A sanctioned offer istreated as“ without prejudice save asto costs’ .

(2) Thefact that a sanctioned payment has been made must not be
communicated to thetrial judge until all questions of liability and the amount
of money to be awar ded have been decided.

(3) Paragraph (2) does not apply —
(a) wherethe defence of tender before action has been raised:
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(b) __wherethe proceedings have been stayed under rule 20 following
acceptance of a sanctioned offer or a sanctioned payment; or
(c) where—
(i) theissue of liability has been determined before any
assessment of the money claimed; and
(ii) _thefact that there hasor has not been a sanctioned payment
may bereevant to the question of the costs of the issue of

liability.

24. Interest (0.22,r.24)

(1) Unless—
(a) aplaintiff's sanctioned offer which offersto accept a sum of
money; or

(b) asanctioned payment notice,
indicatesto the contrary, any such offer or payment will be treated as
inclusive of all interest until the last date on which it could be accepted without
requiring the leave of the Court.

(2)  Whereaplaintiff's sanctioned offer or a sanctioned payment noticeis
expressed not to beinclusive of interest, the offer or notice must state —
(a) __whether interest is offered; and
(b)__if so, the amount offered, therate or rates offered and the period or
periodsfor which it is offered.

25. Transitional provision relating to rule 79 of the Rules of the High Court
(Amendment) Rules 2007 (O. 22, r. 25)

Where—

(a) apayment into court has been made in accor dance with Order 22
("therepealed Order") repealed by rule 79 (" therepealing rule")
of the Amendment Rules 2007; and

(b) _thedisposal of the payment is pending immediately beforethe
commencement of therepealing rule,

then nothing in thisOrder isto apply in relation to that payment, and the
repealed Order isto continueto apply in relation to that payment asif the
repealing rule had not been made.
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The Rules of the High Court (Cap 4A)

ORDER 22A - MISCELLANEOUS PROVISIONSABOUT
PAYMENTSINTO COURT

1. Money remainingin court (O. 22A,r. 1)

(1) If any money paid into court in an action is not accepted (whether or not

in accordance with Order 22), the money remaining in court shall not be paid
out except in pursuance of an order of the Court which may be made at any
time before, at or after thetrial or hearing of the action.

(2) Wherean order under paragraph (1) is made beforethetrial or hearing,

the money shall not be paid out except in satisfaction of the cause or causes of
action in respect of which it was paid in.

2. Per son to whom payment to be made (O. 22A,r. 2)

(1)  Wherethe party entitled to money in court isa person in respect of
whom a certificateisor has been in force entitling him to legal aid under the
Legal Aid Ordinance (Cap. 91), payment shall be made only to the Director of
L egal Aid without the need for any authority from the party.

(2) Subject to paragraph (1), payment shall be made to the party entitled or
to his solicitor.

(3) Thisrule applieswhether the money in court has been paid into court
under Order 22 or under an order of the Court or a certificate of the

Registrar.

3. Payment out: small intestate estates (O. 22A,r. 3)

Where—
(a) aperson entitled toafund in court, or a share of such fund, dies
intestate:

(b) theCourt issatisfied that no grant of administration of his estate
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has been made; and
(c) theassetsof hisestate, including the fund or share, do not exceed
$20,000 in value,
it may order that thefund or shareshall be paid, transferred or delivered to
the person who, being a widower , widow, child, father, mother, brother or
sister of the deceased, would havetheprior right to a grant of administration
of the estate of the deceased.

4. I nvestment of money in court (O. 22A,r. 4)

Case under the control of or subject tothe order of the Court may be
invested in any manner specified in the High Court Suitors Funds Rules (Cap.
4 sub. leg. B) and the Trustee Ordinance (Cap. 29).
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The Rules of the High Court (Cap 4A)

Order 24 - DISCOVERY AND INSPECTION OF DOCUMENTS

1 Mutual discovery of documents (O. 24,r. 1)

(1) After the close of pleadingsin an action begun by writ there shall, subject to
and in accordance with the provisions of this Order, be discovery by the partiesto

the action of the documents which are or have been in their possession, custody or
power relating to matters in question in the action.

(2) Nothing in this Order shall be taken as preventing the partiesto an action
agreeing to dispense with or limit the discovery of documents which they would
otherwise be required to make to each other.

2. Discovery by partieswithout order (O. 24, r. 2)

(1) Subject to the provisions of thisrule and of rule 4, the parties to an action
between whom pleadings are closed must make discovery by exchanging lists of
documents and, accordingly, each party must, within 14 days after the pleadingsin
the action are deemed to be closed as between him and any other party, make and
serve on that other party alist of the documents which are or have been in his
possession, custody or power relating to any matter in question between them in the
action. (L.N. 157 of 2003 and L.N. 199 of 2003)

Without prejudice to any directions given by the Court under Order 16, rule 4, this
paragraph shall not apply in third party proceedings, including proceedings under
that Order involving fourth or subsequent parties.

(2)  Unlessthe Court otherwise orders, a defendant to an action arising out of an
accident on land due to a collision or apprehended collision involving a vehicle
shall not make discovery of any documents to the plaintiff under paragraph (1).

(3) Paragraph (1) shall not be taken as requiring a defendant to an action for the
recovery of any penalty recoverable by virtue of any written law to make discovery
of any documents.

(4) Paragraphs (2) and (3) shall apply in relation to a counterclaim as they apply
in relation to an action but with the substitution, for the reference in paragraph (2)
to the plaintiff, of areference to the party making the counterclaim.

(5) Onthe application of any party required by this rule to make discovery of

documents, the Court may-
(a) order that the partiesto the action or any of them shall make discovery
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under paragraph (1) of such documents or classes of documents only,
or asto such only of the mattersin question, as may be specified in the
order, or
(b) if satisfied that discovery by al or any of the parties is not necessary, or
not necessary at that stage of the action, order that there shall be no
discovery of documents by any or all of the parties either at all or at
that stage;
and the Court shall make such an order if and so far asit is of opinion that
discovery is not necessary either for disposing fairly of the action or for saving
costs.

(6) Anapplication for an order under paragraph (5) must be by summons, and
the summons must be taken out before the expiration of the period within which by
virtue of thisrule discovery of documentsin the action is required to be made.

(7)  Any party to whom discovery of documentsis required to be made under this
rule may, at any time before the summons for directions in the action is taken out,
serve on the party required to make such discovery a notice requiring him to make
an affidavit verifying the list he is required to make under paragraph (1), and the
party on whom such a notice is served must, within 14 days after service of the
notice, make and file an affidavit in compliance with the notice and serve a copy of
the affidavit on the party by whom the notice was served.

3. Order for discovery (O. 24, r. 3)

(1) Subject to the provisions of thisrule and of rules 4 and 8, the Court may
order any party to a cause or matter (whether begun by writ, originating summons
or otherwise) to make and serve on any other party alist of the documents which
are or have been in his possession, custody or power relating to any matter in
guestion in the cause or matter, and may at the same time or subsequently also
order him to make and file an affidavit verifying such alist and to serve a copy
thereof on the other party. (L.N. 157 of 2003 and L.N. 199 of 2003)

(2) Whereaparty who isrequired by rule 2 to make discovery of documents
failsto comply with any provision of that rule, the Court, on the application of any
party to whom the discovery was required to be made, may make an order against
the first-mentioned party under paragraph (1) of thisrule or, as the case may be,
may order him to make and file an affidavit verifying the list of documents heis
required to make under rule 2 and to serve a copy thereof on the applicant.

(3 Anorder under this rule may be limited to such documents or classes of
document only, or to such only of the matters in question in the cause or matter, as
may be specified in the order.

4. Order for determination of issue, etc., before discovery (O. 24, r. 4)

(1) Whereon an application for an order under rule 2 or 3 it appears to the Court
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that any issue or question in the cause or matter should be determined before any
discovery of documents is made by the parties, the Court may order that that issue
or question be determined first.

(2) Wherein an action begun by writ an order is made under thisrule for the
determination of an issue or question, Order 25, rules 2 to 7, shall, with the
omission of so much of rule 7(1) as requires parties to serve a notice specifying the
orders and directions which they desire and with any other necessary modifications,
apply asif the application on which the order was made were a summons for
directions.

5. Form of list and affidavit (O. 24, r. 5)

(1) A list of documents made in compliance with rule 2 or with an order under
rule 3 must be in Form No. 26 in Appendix A, and must enumerate the documents
in a convenient order and as shortly as possible but describing each of them or, in
the case of bundles of documents of the same nature, each bundle, sufficiently to
enableit to be identified.

(2) Ifitisdesiredto claim that any documents are privileged from production,
the claim must be made in the list of documents with a sufficient statement of the
grounds of the privilege.

(3 Anaffidavit made as aforesaid verifying alist of documents must be in Form
No. 27 in Appendix A.

6. Defendant entitled to copy of co-defendant’'slist (O. 24, r. 6)

(1) A defendant who has pleaded in an action shall be entitled to have a copy of
any list of documents served under any of the foregoing rules of this Order on the
plaintiff by any other defendant to the action; and a plaintiff against whom a
counterclaim is made in an action begun by writ shall be entitled to have a copy of
any list of documents served under any of those rules on the party making the
counterclaim by any other defendant to the counterclaim.

(2) A party required by virtue of paragraph (1) to supply a copy of alist of
documents must supply it free of charge on arequest made by the party entitled to
it.

(3) Wherein an action begun by originating summons the Court makes an order
under rule 3 requiring a defendant to the action to serve alist of documents on the
plaintiff, it may also order him to supply any other defendant to the action with a
copy of that list.

(4) Inthisrule“list of documents’ (3CfE B) includes an affidavit verifying a
list of documents.
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7. Order for discovery of particular documents (O. 24,r.7)

(1) Subject torule 8, the Court may at any time, on the application of any party
to a cause or matter, make an order requiring any other party to make an affidavit
stating whether any document specified or described in the application or any class
of document so specified or described is, or has at any time been, in his possession,
custody or power, and if not then in his possession, custody or power when he
parted with it and what has become of it. (L.N. 157 of 2003 and L.N. 199 of 2003)

(2) Anorder may be made against a party under this rule notwithstanding that he
may already have made or been required to make alist of documents or affidavit
under rule 2 or rule 3.

(3) Anapplication for an order under this rule must be supported by an affidavit
stating the belief of the deponent that the party from whom discovery is sought
under thisrule has, or at some time had, in his possession, custody or power the
document, or class of document, specified or described in the application and that it
relates to one or more of the matters in question in the cause or matter.

7A. Application under section 41 41, 41A or 42(1) of the Ordinance (O. 24, r.
7A)

(1) Anapplication for an order under section 41 or_41A of the Ordinance for the
disclosure of documents before the commencement of proceedings shall be made
by originating summons (in Form No. 10 in Appendix A) and the person against
whom the order is sought shall be made defendant to the summons. (L.N. 404 of
1991)

(2) Anapplication after the commencement of proceedings for an order under
section 42(1) of the Ordinance for the disclosure of documents by a person who is
not a party to the proceedings shall be made by summons, which must be served on
that person personally and on every party to the proceedings other than the

applicant.

(3 A summons under paragraph (1) or (2) shall be supported by an affidavit
which must-

(@ inthe case of asummons under paragraph (1), state the grounds on
which it is aleged that the applicant and the person against whom the
order is sought are likely to be parties to subsequent proceedingsin the
Court of First Instance in which a-claim-forpersena-juriesarelevant
claim islikely to be made; (25 of 1998 s. 2)

(b) inany case, specify or describe the documents in respect of which the
order is sought and show, if practicable by reference to any pleading
served or intended to be served in the proceedings, that the documents
arerelevant to an issue arising or likely to arise out of aclaim for
personal injuries made or likely to be made in the proceedings and that

- E97 -

Annex E

Remarks

Rule 102

Rec 76 and 79



the person against whom the order is sought is likely to have or have
had them in his possession, custody or power.

(3A) Whereasummons under paragraph (1) relatesto an application for an
order under section 41A of the Ordinance, paragraph (3)(b) shall be construed
asif for theword "relevant” there were substituted the words " directly
relevant (within the meaning of section 41A of the Ordinance)

(4) A copy of the supporting affidavit shall be served with the summons on
every person on whom the summonsiis required to be served.

(5) Anorder under section 41, 41A or 42(1) for the disclosure of documents may
be made conditional on the applicant's giving security for the costs of the person
against whom it is made or on such other terms, if any, as the Court thinksjust, and
shall require the person against whom the order is made to make an affidavit stating
whether any documents specified or described in the order are, or at any time have
been, in his possession, custody or power and, if not then in his possession, custody
or power, when he parted with them and what has become of them.

(6) No person shall be compelled by virtue of such an order to produce any
documents which he could not be compelled to produce-
(& inthe case of asummons under paragraph (1), if the subsequent
proceedings had already been begun; or
(b) inthe case of asummons under paragraph (2), if he had been served
with awrit of subpoena duces tecum to produce the documents at the
trial.

(7) |In paragraph (3), “areevant claim” ( ) means —

(a) __if thesummonsrelatesto an application for an order under section
41 of the Ordinance, a claim in respect of personal injuriesto a
person or_in respect of a person's death;

(b) if thesummonsrelatesto an application for an order under section
41A of the Ordinance, a claim that is neither in respect of personal
injuriesto a person nor in respect of a person'sdeath; and

(c) _if thesummonsrelatesto an application for an order under section
42 of the Ordinance, any claim.

(8 For the purposes of rules 10 and 11 an application for an order under section
41, 41A or 42(1) shall be treated as a cause or matter between the applicant and the
person against whom the order is sought.

8(1). Discovery tobeordered only if necessary (O. 24, r. 8)
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On the hearing of an application for an-erderunder+ule-3—7-or7A-an order
specified in paragraph (2) the Court, if satisfied that discovery is not necessary, or
not necessary at that stage of the cause or matter, may dismiss or, as the case may
be, adjourn the application and shall in any case refuse to make such an order if and
so far asit isof opinion that discovery is not necessary either for disposing fairly of
the cause or matter or for saving costs.

(2)  Theorder referred toin paragraph (1) is—
(a) _anorder under rule3or 7; or
(b) an order under section 41 of the Ordinance; or
(c) __an order under section 42 of the Ordinancein relationtoaclaimin
respect of personal injuriesor in respect of a person'sdeath.

(3)  Noorder for the disclosur e of documents shall be made under —
(a) _section 41A of the Ordinance; or
(b) section 42 of the Ordinancein relation to aclaim that isneither in
respect of personal injuriesnor in respect of a person'sdeath,
unlessthe Court is of opinion that the order isnecessary either for
disposing fairly of the cause or matter or for saving costs.

9. Inspection of documentsreferred toin list (O. 24, r. 9)

A party who has served alist of documents on any other party, whether in
compliance with rule 2 or with an order under rule 3, must allow the other party to
inspect the documents referred to in the list (other than any which he objects to
produce) and to take copies thereof and, accordingly, he must when he serves the
list on the other party also serve on him a notice stating atime within 7 days after
the service thereof at which the said documents may be inspected at a place
specified in the notice.

10. Inspection of documentsreferred toin pleadings and affidavits
(0. 24,r.10)

(1) Any party to acause or matter shall be entitled at any time to serve anotice
on any other party in whose pleadings, affidavits or witness statements served
under Order 38, rule 2A, or experts reports, reference is made to any document
requiring him to produce that document for the inspection of the party giving the
notice and to permit him to take copies thereof. (L.N. 223 of 1995; L.N. 383 of
1996)

(2) The party on whom anotice is served under paragraph (1) must, within 4
days after service of the notice, serve on the party giving the notice a notice stating
atime within 7 days after the service thereof at which the documents, or such of
them as he does not object to produce, may be inspected at a place specified in the
notice, and stating which (if any) of the documents he objects to produce and on
what grounds.
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11.  Order for production for inspection (O. 24, r. 11)

(1) If aparty who isrequired by rule 9 to serve such anotice asistherein
mentioned or who is served with a notice under rule 10(1)-
() failsto serve anotice under rule 9 or, asthe case may be, rule 10(2), or
(b) objectsto produce any document for inspection, or
(b) offersingpection at atime or place such that, in the opinion of the
Court, it is unreasonable to offer inspection then or, as the case may be,
there,
then, subject to rule 13(1), the Court may, on the application of the party entitled to
Inspection, make an order for production of the documents in question for
inspection at such time and place, and in such manner, asit thinksfit.

(2)  Without prejudice to paragraph (1), but subject to rule 13(1), the Court may,
on the application of any party to a cause or matter, order any other party to permit
the party applying to inspect any documents in the possession, custody or power of
that other party relating to any matter in question in the cause or matter.

(3 Anapplication for an order under paragraph (2) must be supported by an

affidavit specifying or describing the documents of which inspection is sought and
stating the belief of the deponent that they are in the possession, custody or power
of the other party and that they relate to a matter in question in the cause or matter.

11A. Provision of copies of documents (O. 24, r. 11A)

(1) Any party who is entitled to inspect any documents under any provision of
this Order or any order made thereunder may at or before the time when inspection
takes place serve on the party who is required to produce such documents for
inspection a notice (which shall contain an undertaking to pay the reasonable
charges) requiring him to supply atrue copy of any such document as is capable of
being copied by photographic or similar process.

(2) The party on whom such a notice is served must within 7 days after receipt
thereof supply the copy requested together with an account of the reasonable
charges.

(3 Whereaparty failsto supply to another party a copy of any document under

paragraph (2), the Court may, on the application of either party, make such order as
to the supply of that document as it thinksfit.

11B. (Added L.N. 157 of 2003 and repealed L.N. 199 of 2003)

12.  Order for production to Court (O. 24, r. 12)

(1) Atany stage of the proceedings in any cause or matter the Court may, subject
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to rule 13(1), order any party to produce to the Court any document in his
possession, custody or power relating to any matter in question in the cause or
matter and the Court may deal with the document when produced in such manner
asit thinksfit. (L.N. 157 of 2003 and L.N. 199 of 2003)

(2) (Added L.N. 157 of 2003 and repesled L.N. 199 of 2003)

13.  Production to be ordered only if necessary, etc. (O. 24, r. 13)

(1) Noorder for the production of any documents for inspection or to the Court
or for the supply of a copy of any document shall be made under any of the
foregoing rules unless the Court is of opinion that the order is necessary either for
disposing fairly of the cause or matter or for saving costs.

(2)  Where on an application under this Order for production of any document for
ingpection or to the Court or for the supply of a copy of any document privilege
from such production or supply is claimed or objection is made to such production
or supply on any other ground, the Court may inspect the document for the purpose
of deciding whether the claim or objection isvalid.

14. Production of business books (O. 24, r. 14)

(1) Where production of any business books for inspection is applied for under
any of the foregoing rules, the Court may, instead of ordering production of the
original books for inspection, order a copy or any entries therein to be supplied and
verified by an affidavit of some person who has examined the copy with the
original books.

(2)  Any such affidavit shall state whether or not there are in the original book
any and what erasures, interlineations or aterations.

(3 Notwithstanding that a copy of any entriesin any book has been supplied
under thisrule, the Court may order production of the book from which the copy
was made.

14A. Useof documents (O. 24, r. 14A)

Any undertaking, whether express or implied, not to use a document for any
purposes other than those of the proceedingsin which it is disclosed shall cease to
apply to such document after it has been read to or by the Court, or referred to, in
open court, unless the Court for specia reasons has otherwise ordered on the
application of a party or of the person to whom the document belongs.

15. Document disclosure of which would beinjuriousto public
interest: saving (O. 24, r. 15)
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The foregoing provisions of this Order shall be without prejudice to any rule
of law which authorizes or requires the withholding of any document on the ground
that the disclosure of it would be injurious to the public interest.

15A. Order for limiting discovery (O. 24 r. 15A)

For the purpose of managing the casein guestion and furthering any of
the objectives specified in Order 1A, the Court may make any one or_ mor e of
the following orders—

(a) __an order limiting the discovery of documents which the partiesto
the case would otherwise berequired to make to each other under
rule 1(1);

(b) _an order directing that the discovery of documentsrequired to be
made under this Order to any party to the case shall,
notwithstanding anything in this Order, be made in the manner
specified in the order; and

(c) _anorder directing that documents which may be inspected under
this Order shall, notwithstanding anything in rule 9 or 10, be
inspected at atime or times specified in the order.

16. Failureto comply with requirement for discovery, etc. (O. 24, r. 16)

(1) If any party who isrequired by any of the foregoing rules, or by any order
made thereunder, to make discovery of documents or to produce any documents for
the purpose of inspection or any other purpose or to supply copies thereof failsto
comply with any provision of that rule or with that order, as the case may be, then,
without prejudice, in the case of afailure to comply with any such provision, to
rules 3(2) and 11(1), the Court may make such order asit thinksjust including, in
particular, an order that the action be dismissed or, as the case may be, an order that
the defence be struck out and judgment be entered accordingly.

(2) If any party against whom an order for discovery or production of documents
is made fails to comply with it, then, without prejudice to paragraph (1), he shall be
liable to committal.

(83) Serviceon aparty's solicitor of an order for discovery or production of
documents made against that party shall be sufficient service to found an
application for committal of the party disobeying the order, but the party may show
in answer to the application that he had no notice or knowledge of the order.

(4) A solicitor on whom such an order made against his client is served and who
fails without reasonable excuse to give notice thereof to his client shall be liable to
committal.

17. Revocation and variation of orders(O. 24, r. 17)
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Any order made under this Order (including an order made on appeal) may,
on sufficient cause being shown, be revoked or varied by a subsequent order or
direction of the Court made or given at or before the trial of the cause or matter in
connection with which the original order was made.

(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)

Order 25 - SUMMONSFORDBDIRECTHON CASE MANAGEMENT AND
SUMMONS FOR DIRECTIONS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1. Summoensfor-directionsCase M anagement and Summonsfor directions
(O.25,r.1)

(1) For the purpose of facilitating the giving of directionsfor the
management of a case, each party shall, within 14 days after the pleadingsin
an action to which thisrule applies are deemed to be closed, complete a
questionnaire prescribed in a practice direction issued for that purpose by
providing theinformation requested in the manner specified in the
guestionnaire, and shall ther eafter serveit on another party or lodgeit with
the Court in the manner and within the period specified in it.

(1A) Where, upon completion of the questionnaire, the partiesare ableto
reach an agreement on —
(a) thedirectionsrelating to the management of the case which they
wish the Court to make; or
(b) atimetablefor the stepsto be taken between the giving of those
directions and thetrial,
they shall record the agreement in the questionnaire.
(1B) Wherethereisno agreement on any of the matters specified in
paragraph (1A)(a) and (b) —
(a) __each party shall in the questionnaire make a proposal on the
matter; and
(b) theplaintiff shall, within one month after the pleadingsin the
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action are deemed to be closed, take out a summons (in theserules
referred to asa summonsfor_directions) returnablein not lessthan
14 days, so that the Court may give directionsrelating to the
management of the case.
(2) Thisrule appliesto al actions begun by writ except-
(@ actionsin which the plaintiff or defendant has applied for judgment
under Order 14, or in which the plaintiff has applied for judgment
under Order 86, and directions have been given under the relevant
Order;
(b) actionsin which the plaintiff or defendant has applied under Order 18,
rule 21, for trial without pleadings or further pleadings and directions
have been given under that rule;
(c) actionsinwhich an order has been made under Order 24, rule 4, for the
trial of anissue or question before discovery;
(d) actionsin which directions have been given under Order 29, rule 7,
(e) actionsin which an order for the taking of an account has been made
under Order 43, rule 1,
(f) actionsin which an application for transfer to the commercial list is
pending;
(h) actionsfor the infringement of a patent;
() actionsfor persona injuriesfor which automatic directions are
provided by rule 8; and
(k) actionsin which the parties agree under rule 9 that the only matters to
be determined are the mode of trial and time for setting down.
(3 Where, in the case of any action in which discovery of documentsis required
to be made by any party under Order 24, rule 2, the period of 14 daysreferred toin
paragraph (1) of that rule is extended, whether by consent or by order of the Court
or both by consent and by order, paragraph-(1)-of-thisruleparagraph (1B) of this Rule 95
rule shall have effect in relation to that action asif for the reference therein to one %&‘;6‘3

month after the pleadings in the action are deemed to be closed there were
substituted a reference to 14 days after the expiration of the period referred to in
paragraph (1) of the said rule 2 as so extended.

(4) If the plaintiff does not take out a summons for directions in accordance with
the foregoing provisions of thisrule, the defendant or any defendant may do so or
apply for an order to dismiss the action.

(5 Onan application by adefendant to dismiss the action under paragraph (4)
the Court may either dismiss the action on such terms as may be just or deal with
the application asif it were a summons for directions.

(6) Inthecaseof an action which is proceeding only as respects a counterclaim,
referencesin thisrule and rule 1A(1)(d) to the plaintiff and defendant shall be
construed respectively as references to the party making the counterclaim and the
defendant to the counterclaim.

(7)  Notwithstanding anything in paragraph (1), any party to an action to which
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this rule applies may take out a summons for directions at any time after the
defendant has given notice of intention to defend, or, if there are two or more
defendants, at least one of them has given such notice.
1A. Case management timetable (O. 25, r. 1A) Rule 96
Rec 52 to0 60
and 62

(1)  Subject to paragraph (4), as soon as practicable after the completed
guestionnair e has been lodged with the Court, the Court shall, having regard
to the questionnair e and the needs of the case —
(a) __agivedirectionsrelating to the management of the case;
(b) fix thetimetable for the stepsto be taken between the giving of
those directions and thetrial;
(c) _fix a case management conferenceif the Court is of the opinion that
it isdesirableto do so; and
(d) direct the plaintiff to take out a summonsfor directionsif he has
not already done so under rule 1(1B)(b).

(2)  Wherethe Court hasfixed a case management conference —

(a) thetimetablefixed under paragraph (1)(b) may only relateto the
stepsto betaken between the giving of the directions and the date
of the case management conference; and

(b) _the Court shall during the case management conferencefix a
timetable for the stepsto be taken between the date of the
conference and the date of thetrial, including —

(i) adatefor apretrial review; and
(i) thetrial date or the period in which thetrial isto take place.

(3) __ Wherethe Court has not fixed a case management confer ence, the
timetable fixed under paragraph (1)(b) must include —

(a) adatefor apretrial review; and

(b) _thetrial date or the period in which thetrial isto take place.

(4) The Court may, without a hearing of the summons for directions and
having regard to the completed questionnaire, by an order nisi, give dir ections
relating to the management of the case and fix the timetable for the stepsto be
taken between the giving of those directions and thetrial.

(5) Theorder nis shall become absolute 14 days after the order is made
unless a party has applied to the Court for not making the order absolute.

(6) TheCourt shall, on an application made under paragraph (5), hear the
summons for directions.

1B. Variation of case management timetable (O. 25, r. 1B)

(1) The Court may, on the application of a party or of its own motion, give
further directionsrelating to the management of the case or vary the timetable
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fixed by it under rule 1A.

(2) A party shall apply tothe Court if he wishesto vary a milestone date.

(3) A non-milestone date may bevaried by filing with the Court a written
agr eement between the parties.

(4) A party shall apply tothe Court if hewishesto vary a non-milestone
date without the agr eement of the other parties.

(5) TheCourt shall not grant an application under paragraph (4) unless
sufficient grounds have been shown toit.

(6) Whether or not sufficient grounds have been shown toit, the Court shall
not grant an application under paragraph (4) if the variation would make it
necessary to change atrial dateor atrial period.

(7) Inthisrule—

“milestone date” ( ) means—
(a) adatewhich the Court hasfixed for —
(i) acase management confer ence;
(i) apretrial review; or
(iii) thetrial; or
(b) __atrial period fixed by the Court;

“non-milestone date’ ( ) means a date or period fixed by the Court, other
than a date or period specified in the definition of " milestone date" .

1C. Failureto appear at case management conference or pre-trial review

(0.25r.1C)

(1) Wherethe plaintiff does not appear at the case management confer ence
or pre-trial review, the Court shall provisionally strike out the action.

(2) TheCourt shall prior to the case management conference or pre-trial
review inform the plaintiff of the consequence set out in paragraph (1) for not
appearing at the case management conference or pre-trial review.

(3)  Wherethe Court has provisionally struck out an action under
paragraph (1), the plaintiff may beforethe expiry of 3 months from the date of
the case management conference or pre-trial review, asthe case may be, apply
to the Court for restoration of the action.

(4) TheCourt may restorethe action subject to such conditions asit thinks
fit or refuseto restorethe action.

(5) TheCourt shall not restore the action unless good r easons have been
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shown to the satisfaction of the Court.

(6) _If the plaintiff does not apply under paragraph (3) or_his application
under that paragraph isrefused —

(a) theaction shall stand dismissed upon the expiry of 3 monthsfrom
the date of the case-management conference or pre-trial review, as
the case may be; and

(b) thedefendant shall be entitled to his costs of the action.

(7) ___If the plaintiff does not apply for restoration of the action under
paragraph (3) and the defendant has made a counterclaim in the action, the
defendant may, before the expiry of 3 monthsfrom thelatest date on which
the plaintiff may apply for restoration of the action, apply for restoration of
his counterclaim.

(8) If thedefendant does not apply for restoration of his counterclaim under
paragraph (7) or hisapplication under that paragraph isrefused, the
defendant’s counter claim shall stand dismissed with no order asto costs." .

2. Duty to consider all matters (O. 25, r. 2)

(1) When the summons for directionsfirst comes to be heard, the Court shall
consider whether-

(@) itispossibleto deal then with all the matters which, by the subsequent
rules of this Order, are required to be considered on the hearing of the
summons for directions, or

(b) itisexpedient to adjourn the consideration of all or any of those matters
until alater stage.

(2) If when the summons for directions first comes to be heard the Court
considersthat it is possible to deal then with all the said matters, it shall deal with
them forthwith and shall endeavour to secure that all other matters which must or
can be dealt with on interlocutory applications and have not already been dealt with
are also then dealt with.

(3 If, when the summons for directions first comes to be heard, the Court
considersthat it is expedient to adjourn the consideration of all or any of the
matters which, by the subsequent rules of this Order, are required to be considered
on the hearing of the summons, the Court shall deal forthwith with such of those
matters as it considers can conveniently be dealt with forthwith and adjourn the
consideration of the remaining matters and shall endeavour to secure that all other
matters which must or can be dealt with on interlocutory applications and have not
already been dealt with are dealt with either then or at aresumed hearing of the
summons for directions.

(4)  Subject to paragraph (5), and except where the parties agree to the making of

an order under Order 33 as to the place or mode of trial before al the matters
which, by the subsequent rules of this Order, are required to be considered on the
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hearing of the summons for directions have been dealt with, no such order shall be
made until all those matters have been dealt with.

(5) If, onthe summonsfor directions, an action is ordered to be transferred to the
District Court or some other court, paragraph (4) shall not apply and nothing in this
Order shall be construed as requiring the Court to make any further order on the
summons.

(7)  If the hearing of the summons for directions is adjourned without a day being
fixed for the resumed hearing thereof, any party may restoreit to the list on 2 days
notice to the other parties.

3. Particular mattersfor consideration (O. 25, r. 3)

On the hearing of the summons for directions the Court shall in particular
consider, if necessary of its own motion, whether any order should be made or
direction given in the exercise of the powers conferred by any of the following
provisions, that is to say-
(@ any provision of Part 1V and Part V of the Evidence Ordinance (Cap 8)
(hearsay evidence of fact or opinionin civil proceedings) or of Part |11
and Part 1V of Order 38;

(b) Order 20, rule 5 and Order 38, rules2to 7;

(c) section 40 of the District Court Ordinance (Cap 336).

4.  Admissionsand agreementsto be made (O. 25, r. 4)

At the hearing of the summons for directions, the Court shall endeavour to
secure that the parties make all admissions and all agreements as to the conduct of
the proceedings which ought reasonably to be made by them and may cause the
order on the summons to record any admissions or agreements so made, and (with a
view to such specia order, if any, asto costs as may be just being made at the trial)
any refusal to make any admission or agreement.

5. Limitation of right of appeal (O. 25, r. 5)

Nothing in rule 4 shall be construed as requiring the Court to endeavour to
secure that the parties shall agree to exclude or limit any right of appeal, but the
order made on the summons for directions may record any such agreement.

6. Duty to give all information at hearing (O. 25, r. 6)
(1) Subject to paragraph (2), no affidavit shall be used on the hearing of the
summons for directions except by the leave or directions of the Court, but, subject

to paragraph (4), it shall be the duty of the parties to the action and their advisers to
give al such information and produce al such documents on any hearing of the
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summons as the Court may reasonably require for the purposes of enabling it
properly to deal with the summons.

The Court may, if it appears proper so to do in the circumstances, authorize any
such information or documents to be given or produced to the Court without being
disclosed to the other parties but, in the absence of such authority, any information
or document given or produced under this paragraph shall be given or produced to
all the parties present or represented on the hearing of the summons as well asto
the Couirt.

(2) Noleaveshal berequired by virtue of paragraph (1) for the use of an
affidavit by any party on the hearing of the summons for directions in connection
with any application thereat for any order if, under any of theserules, an
application for such an order is required to be supported by an affidavit.

(3 If the Court on any hearing of the summons for directions requires a party to
the action or his solicitor or counsel to give any information or produce any
document and that information or document is not given or produced, then, subject
to paragraph (4), the Court may-
(@ causethefactsto be recorded in the order with a view to such special
order, if any, asto costs as may be just being made at the trial, or
(b) if it appearsto the Court to bejust so to do, order the whole or any part
of the pleadings of the party concerned to be struck out, or if the party
is plaintiff or the claimant under a counterclaim, order the action or
counterclaim to be dismissed on such terms as may be just.

(4) Notwithstanding anything in the foregoing provisions of thisrule, no
information or documents which are privileged from disclosure shall be required to
be given or produced under thisrule by or by the advisers of any party otherwise
than with the consent of that party.

7. Duty to make all interlocutory applications on summonsfor directions
(C.25,r1.7)

(1) Any party to whom the summons for directions is addressed must so far as
practicable apply at the hearing of the summons for any order or directions which
he may desire asto any matter capable of being dealt with on an interlocutory
application in the action and must, not less than 7 days before the hearing of the
summons, serve on the other parties a notice specifying those orders and directions
in so far asthey differ from the orders and directions asked for by the summons.

(2)  If the hearing of the summons for directionsis adjourned and any party to the
proceedings desires to apply at the resumed hearing for any order or directions not
asked for by the summons or in any notice given under paragraph (1), he must, not
less than 7 days before the resumed hearing of the summons, serve on the other
parties a notice specifying those orders and directions in so far as they differ from
the orders and directions asked for by the summons or in any such notice as
aforesaid.
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(3 Any application subsequent to the summons for directions and before
judgment as to any matter capable of being dealt with on an interlocutory
application in the action must be made under the summons by 2 clear days notice
to the other party stating the grounds of the application.

8.  Automatic directionsin personal injury actions (O. 25, r. 8)

(1)  When the pleadingsin any action to which this rule applies are deemed to be
closed the following directions shall take effect automatically-

(@ thereshall be discovery of documents within 14 days in accordance
with Order 24, rule 2, and inspection within 7 days thereafter, save that
where liability is admitted, or where the action arises out of aroad
accident, discovery shall be limited to disclosure by the plaintiff of any
documents relating to special damages;

(b) subject to paragraph (2), where any party intends to place reliance at
the trial on expert evidence, he shall, within 6 weeks, disclose the
substance of that evidence to the other partiesin the form of awritten
report, which shall be agreed if possible;

(c) unless such reports are agreed, the parties shall be at liberty to call as
expert witnesses those witnesses the substance of whose evidence has
been disclosed in accordance with the preceding sub-paragraph, except
that the number of expert witnesses shall be limited in any case to two
medical experts and one expert of any other kind,;

(d) photographs, a sketch plan and the contents of any police accident
report shall be receivable in evidence at the trial and shall be agreed if
possible;

(HK)(dd) the record of any proceedingsin any court or tribuna shall be
receivable in evidence upon production of a copy thereof certified asa
true copy by the clerk or other appropriate officer of the court or
tribunal;

(f)-(9) (Repeded L.N. 99 of 1993)

(2) Where paragraph (1)(b) applies to more than one party the reports shall be
disclosed by mutual exchange, medical for medical and non-medical for non-
medical, within the time provided or as soon thereafter as the reports on each side
are available.

(3 Nothing in paragraph (1) shall prevent any party to an action to which this
rule applies from applying to the Court for such further or different directions or
orders as may, in the circumstances, be appropriate or prevent the making of an
order for the transfer of the proceedingsto adistrict court.

(4) For the purpose of thisrule-
“aroad accident” (i [% =4I means an accident on land due to a collision or
apprehended coallision involving avehicle; and

“ documents relating to special damages” (J3# 7 BLIEHR FE IR 1) 3C4F) include-
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(@ documents relating to any industrial injury, industrial disablement or
sickness benefit rights, and
(b) wherethe claim is made under the Fatal Accidents Ordinance (Cap 22),
documents relating to any claim for dependency on the deceased.
(5) Thisrule appliesto any action for personal injuries except-
(@ any Admiralty action; and
(b) any action where the pleadings contain an allegation of a negligent act
or omission in the course of medical treatment.
9. Standard direction by consent (O. 25, r. 9)
(1) (RepededL.N. 99 of 1993)
(3 The Court may give such further directions or orders, whether on application
by a party or its own motion, as may, in the circumstances, be appropriate.
(Enacted 1988)
10. _Application to action in specialist list (O. 25, r. 10) Rule 97
Rec 52 to 60
and 62

Notwithstanding anything in this Order, a specialist judge may, by a
practice dir ection, deter mine the extent to which this Order isto apply to an
action in a specialist list.

11. Transitional (O. 25, r. 11)

Wherethepleadingsin an action are deemed to have been closed before
the commencement of Part 9 of the Amendment Rules 2007, then nothing in
that Part isto apply in relation to that action, and this Order asin force
immediately before the commencement isto continueto apply in relation to
that action asif that Part had not been made.
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The Rulesof the High Court (Cap 4A)
Order 28 - ORIGINATING SUMMONS PROCEDURE

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1.  Application (O. 28, . 1)

The provisions of this Order apply to al originating summonses subject, in
the case of originating summonses of any particular class, to any special provisions
relating to originating summonses of that class made by these rules or by or under
any written law; and subject as aforesaid, Order 32, rule 5, shall apply in relation to
originating summonses as they apply in relation to other summonses.

1A. Affidavit evidence (O. 28, r. 1A)

() Inany cause or matter begun by originating summons (not being an ex parte
summons) the plaintiff must, before the expiration of 14 days after the defendant
has acknowledged service, or, if there are two or more defendants, at least one of
them has acknowledged service, file with the Court the affidavit evidence on which
he intendsto rely.

(2) Inthe case of an ex parte summons the applicant must file his affidavit
evidence not less than 4 clear days before the day fixed for the hearing.

(3) Copiesof the affidavit evidence filed in the Court under paragraph (1) must
be served by the plaintiff on the defendant, or, if there are two or more defendants,
on each defendant, before the expiration of 14 days after service has been
acknowledged by that defendant.

(49  Where adefendant who has acknowledged service wishes to adduce affidavit
evidence he must within 28 days after service on him of copies of the plaintiff's
affidavit evidence under paragraph (3) file his own affidavit evidence in the Court
and serve copies thereof on the plaintiff and on any other defendant who is affected
thereby.

(5) A plaintiff on whom a copy of a defendant's affidavit evidence has been
served under paragraph (4) may within 14 days of such servicefile in the Court
further affidavit evidence in reply and shall in that event serve copies thereof on
that defendant.

(6) No other affidavit shall be received in evidence without the leave of the
Couirt.
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(7)  Where an affidavit is required to be served by one party on another party it
shall be served without prior charge.

(8) The provisions of thisrule apply subject to any direction by the Court to the
contrary.

(9) Inthisrulereferencesto affidavits and copies of affidavits include references
to exhibits to affidavits and copies of such exhibits.

2. Fixing time for attendance of parties before Court (O. 28, r. 2)

(1) Inthecaseof an originating summons which isin Form No. 8 in Appendix A
the plaintiff must, within one month of the expiry of the time within which copies
of affidavit evidence may be served under rule 1A, obtain an appointment for the
attendance of the parties before the Court for the hearing of the summons, and a
day and time for their attendance shall be fixed by anotice (in Form No. 12 in
Appendix A) sealed with the seal of the Court.

(2) A day and time for the attendance of the parties before the Court for the
hearing of an originating summons which isin Form No. 10 in Appendix A, or for
the hearing of an ex parte originating summons, may be fixed on the application of
the plaintiff or applicant, as the case may be and in the case of a summonswhichis
required to be served, the time limited for acknowledging service shall, where
appropriate, be abridged so as to expire on the next day but one before the day so
fixed, and the time limits for lodging affidavits under rule 1A(2) and (3) shall,
where appropriate, be abridged so as to expire, respectively, on the fifth day before,
and the next day but one before, the day so fixed.

(3 Whereaplaintiff failsto apply for an appointment under paragraph (1), any
defendant may, with the leave of the Court, obtain an appointment in accordance
with that paragraph provided that he has acknowledged service of the originating
summons.

3. Notice of hearing (O. 28, r. 3)

(1) Not lessthan 14 days before the day fixed under rule 2 for the attendance of
the parties before the Court for the hearing of an originating summons whichisin
Form No. 8 in Appendix A, the party on whose application the day was fixed must
serve a copy of the notice fixing it on every other party. (L.N. 404 of 1991)

(2) Not lessthan 4 clear days before the day fixed under rule 2 for the hearing of
an originating summons which isin Form No. 10 in Appendix A, the plaintiff must
serve the summons on every defendant or, if any defendant has already been served
with the summons, must serve on that defendant notice of the day fixed for the
hearing.
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(83) Wherenoticein Form No. 12 in Appendix A is served in accordance with
paragraph (1), such notice shall specify what orders of directions the party serving
the notice intends to seek at the hearing; and any party served with such notice who
wishes to seek different orders or directions must, not less than 7 days before the
hearing, serve on every other party a notice specifying the other orders and
directions he intends to seek. (L.N. 404 of 1991)

(4) If the hearing of an originating summons which isin Form No. 8 or 10in
Appendix A is adjourned and any party to the proceedings desiresto apply at the
resumed hearing for any order or direction not previously asked for, he must, not
less than 7 days before the resumed hearing of the summons, serve on every other
party anotice specifying those orders and directions. (L.N. 404 of 1991)

(5) Whereaparty isrequired by any provision of thisrule or rule 5(2) to serve a
notice or a copy of anotice on "every other party" he must-
(@ where heisthe plaintiff, serveit on every defendant who has
acknowledged service of the originating summons; and
(b) where heisadefendant, serve it on the plaintiff and on every other
defendant affected thereby. (L.N. 404 of 1991)

Rule 23
Rec 10t0 16

3A. Originating summonsesto be heard in open court (O. 28, r. 3A)

An originating summons must be heard in open court unlessthe Court
otherwise directsin accordance with awritten law.

4. Directions, etc., by Court (O. 28, r. 4)

(1) The Court by whom an originating summonsis heard may, if the liability of
the defendant to the plaintiff in respect of any claim made by the plaintiff is
established, make such order in favour of the plaintiff as the nature of the case may
require, but where the Court makes an order under this paragraph against a
defendant who does not appear at the hearing, the order may be varied or revoked
by a subsequent order of the Court on such terms as it thinks just.

(2) Inany case where the Court does not dispose of any originating summons
altogether at a hearing or order the cause or matter begun by it to be transferred to a
District Court or some other court or makes an order under rule 8, the Court shall
give such directions as to the further conduct of the proceedings asit thinks best
adapted to secure the just, expeditious and economical disposal thereof.

(3  Without prejudice to the generality of paragraph (2), the Court shall, at as
early astage of the proceedings on the summons as appearsto it to be practicable,
consider whether there is or may be a dispute as to fact and whether the just,
expeditious and economical disposal of the proceedings can accordingly best be
secured by hearing the summons on oral evidence or mainly on oral evidence and,
if it thinks fit, may order that no further evidence shall be filed and that the
summons shall be heard on oral evidence or partly on oral evidence and partly on
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affidavit evidence, with or without cross-examination of any of the deponents, as it
may direct.

4 Without prejudice to the generality of paragraph (2), and subject to
paragraph (3), the Court may give directions as to the filing of evidence and asto
the attendance of deponents for cross-examination and any directions which it
could give under Order 25 if the cause or matter had been begun by writ and the
summons were a summons for directions under that Order.

(5) The Court may at any stage of the proceedings order that any affidavit, or
any particulars of any claim, defence or other matters stated in any affidavit, shall
stand as pleadings or that points of claim, defence or reply be delivered and stand
as pleadings. (L.N. 404 of 1991)

5. Adjournment of summons (O. 28, r. 5)

D The hearing of the summons by the Court may (if necessary) be adjourned
from time to time, either generally or to a particular date, as may be appropriate,
and the powers of the Court under rule 4 may be exercised at any resumed hearing.

2 If the hearing of the summons s adjourned generally, any party may restore
it to the list on 14 days notice to every other party and rule 3(4) shall apply in
relation to any such adjourned hearing. (L.N. 404 of 1991)

6.  Applications affecting party who hasfailed to acknowledge service
(O.28,r.6)

Where in a cause or matter begun by originating summons an application is
made to the Court for an order affecting a party who has failed to acknowledge
service of the summons, the Court hearing the application may require to be
satisfied in such manner as it thinksfit that the party has so failed.

7. Counterclaim by defendant (O. 28, r. 7)

Q) A defendant to an action begun by originating summons who has
acknowledged service of the summons and who alleges that he has any claimor is
entitled to any relief or remedy against the plaintiff in respect of any matter
(whenever and however arising) may make a counterclaim in the action in respect
of that matter instead of bringing a separate action.

2 A defendant who wishes to make a counterclaim under this rule must at the
first or any resumed hearing of the originating summons by the Court but, in any
case, at as early astage in the proceedings as is practicable, inform the Court of the
nature of his claim and, without prejudice to the powers of the Court under
paragraph (3), the claim shall be made in such manner as the Court may direct
under rule 4 or rule 8.
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3 If it appears on the application of a plaintiff against whom a counterclaimis
made under this rule that the subject-matter of the counterclaim ought for any
reason to be disposed of by a separate action, the Court may order the counterclaim
to be struck out or may order it to be tried separately or make such other order as
may be expedient.

7. Continuation of proceedingsasif cause or matter begun by writ
(0.28,r1.8)

(1) Where, inthe case of a cause or matter begun by originating summons, it
appears to the Court at any stage of the proceedings that the proceedings should for
any reason be continued as if the cause or matter had been begun by writ, it may
order the proceedings to continue as if the cause or matter had been so begun and
may, in particular, order that any affidavits shall stand as pleadings, with or without
liberty to any of the parties to add thereto or to apply for particulars thereof.

(2) Wherethe Court decides to make such an order, Order 25, rules 2 to 7, shall,
with the omission of so much of rule 7(1) asrequires partiesto serve anotice
specifying the orders and directions which they require and with any other
necessary modifications, apply asif there had been a summons for directionsin the
proceedings and that order were one of the orders to be made thereon.

(3 Thisrule applies notwithstanding that the cause or matter in question could
not have been begun by writ.

(4) Any referencein these rulesto an action begun by writ shall, unless the
context otherwise requires, be construed as including a reference to a cause or
matter proceedings in which are ordered under this rule to continue as if the cause
or matter had been so begun.

9. Order for hearingor trial (O. 28, r.9)

D Except where the Court disposes of a cause or matter begun by originating
summons in chambers or ordersit to be transferred to a District Court or some
other court or makes an order in relation to it under rule 8 or some other provision
of these rules, the Court shall, on being satisfied that the cause or matter is ready
for determination, make such order asto the hearing of the cause or matter as may
be appropriate.

3 The Court shall by order determine the place and mode of the trial, but any
such order may be varied by a subsequent order of the Court made at or before the
trial.

4 Order 33, rule 4(2) and Order 34, rules 1 to 8, shall apply inrelationto a

cause or matter begun by originating summons and to an order made therein under
thisrule as they apply in relation to an action begun by writ and to an order made
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therein under the said rule 4 and shall have effect accordingly with any necessary
modifications and with the further modification that for references therein to the
summons for directions there shall be substituted references to the first or any
resumed hearing of the originating summons by the Court.

10.  Failureto prosecute proceedings with despatch (O. 28, r. 10)

D If the plaintiff in a cause or matter begun by originating summons makes
default in complying with any order or direction of the Court as to the conduct of
the proceedings, or if the Court is satisfied that the plaintiff in a cause or matter so
begun is not prosecuting the proceedings with due despatch, the Court may order
the cause or matter to be dismissed or may make such other order as may be just.

2 Paragraph (1) shall, with any necessary modifications, apply in relation to a
defendant by whom a counterclaim is made under rule 7 as it appliesin relation to a
plaintiff.

3 Where, by virtue of an order made under rule 8, proceedingsin a cause or
matter begun by originating summons are to continue asif the cause or matter had
been begun by writ, the foregoing provisions of this rule shall not apply in relation
to the cause or matter after the making of the order.

11.  Abatement, etc., of action (O. 28, r. 11)
Order 34, rule 9, shall apply in relation to an action begun by originating

summons asit appliesin relation to an action begun by writ.
(Enacted 1988)
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Order 29 - INTERLOCUTORY INJUNCTIONS, INTERIM
PRESERVATION OF PROPERTY, INTERIM PAYMENTS, ETC.

Remarks

l. INTERLOCUTORY INJUNCTIONS, INTERIM PRESERVATION
OF PROPERTY, ETC.

1.  Application for injunction (O. 29, r. 1)

(1) Anapplication for the grant of an injunction may be made by any party to a
cause or matter before or after the trial of the cause or matter, whether or not a
claim for the injunction was included in that party's writ, originating summons,
counterclaim or third party notice, as the case may be.

(2) Wherethe applicant is the plaintiff and the case is one of urgency such
application may be made ex parte on affidavit but, except as aforesaid, such
application must be made by motion or summons.

(3 Theplaintiff may not make such an application before the issue of the writ or
originating summons by which the cause or matter is to be begun except where the
caseisone of urgency, and in that case the injunction applied for may be granted
on terms providing for the issue of the writ or summons and such other terms, if
any, asthe Court thinksfit.

2. Detention, preservation etc., of subject-matter of cause or matter
(©.29,r1.2)

(1) Onthe application of any party to a cause or matter the Court may make an
order for the detention, custody or preservation of any property which isthe
subject-matter of the cause or matter, or as to which any question may arise therein,
or for the inspection of any such property in the possession of a party to the cause
or matter.

(2) For the purpose of enabling any order under paragraph (1) to be carried out
the Court may by the order authorize any person to enter upon any land or building
in the possession of any party to the cause or matter.

(3 Wheretheright of any party to a specific fund isin dispute in a cause or

matter, the Court may, on the application of a party to the cause or matter, order the
fund to be paid into court or otherwise secured.
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(49)  Anorder under thisrule may be made on such terms, if any, as the Court
thinks just.

(5) Anapplication for an order under this rule must be made by summons or by
notice under Order 25, rule 7.

(6) Unlessthe Court otherwise directs, an application by a defendant for such an
order may not be made before he acknowledges service of the writ or originating
summons by which the cause or matter was begun.

3. Power to order samplesto betaken, etc. (O. 29, r. 3)

(1) Whereit considersit necessary or expedient for the purpose of obtaining full
information or evidence in any cause or matter, the Court may, on the application
of a party to the cause or matter, and on such terms, if any, asit thinks just, by
order authorize or require any sample to be taken of any property which isthe
subject-matter of the cause or matter or as to which any question may arise therein,
any observation to be made on such property or any experiment to be tried on or
with such property.

(2) For the purpose of enabling any order under paragraph (1) to be carried out
the Court may by the order authorize any person to enter upon any land or building
in the possession of any party to the cause or matter.

(3 Rule2(5) and (6) shall apply in relation to an application for an order under
thisrule as they apply in relation to an application for an order under that rule.

4, Sale of perishable property, etc. (O. 29, r. 4)

(1) The Court may, on the application of any party to a cause or matter, make an
order for the sale by such person, in such manner and on such terms (if any) as may
be specified in the order of any property (other than land) which is the subject-
matter of the cause or matter or as to which any question arises therein and which is
of aperishable nature or likely to deteriorate if kept or which for any other good
reason it is desirable to sell forthwith.

In this paragraph “land” (1-3) includes any interest in, or right over, land.

(2) Rule2(5) and (6) shall apply in relation to an application for an order under
thisrule as they apply in relation to an application for an order under that rule.

5.  Order for early trial (O. 29, r.5)
Where on the hearing of an application, made before the trial of a cause or

matter, for an injunction or the appointment of areceiver or an order under rule 2, 3
or 4 it appearsto the Court that the matter in dispute can be better dealt with by an
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early trial than by considering the whole merits thereof for the purposes of the
application, the Court may make an order accordingly and may also make such
order as respects the period before trial as the justice of the case requires.

Where the Court makes an order for early trial it shall by the order determine the
mode of thetrial.

6. Recovery of personal property subject tolien, etc. (O. 29, r. 6)

Where the plaintiff, or the defendant by way of counterclaim, claims the
recovery of specific property (other than land) and the party from whom recovery is
sought does not dispute the title of the party making the claim but claims to be
entitled to retain the property by virtue of alien or otherwise as security for any
sum of money, the Court, at any time after the claim to be so entitled appears from
the pleadings (if any) or by affidavit or otherwise to its satisfaction, may order that
the party seeking to recover the property be at liberty to pay into court, to abide the
event of the action, the amount of money in respect of which the security is claimed
and such further sum (if any) for interest and costs as the Court may direct and that,
upon such payment being made, the property claimed be given up to the party
claiming it.

7. Directions (O. 29, r.7)

(1) Where an application is made under any of the foregoing provisions of this
Order, the Court may give directions as to the further proceedings in the cause or
matter.

(2) If, inan action begun by writ, not being any such action asis mentioned in
sub-paragraphs (a) to (c) and (e) to (h) of Order 25, rule 1 (2), the Court thinks fit
to give directions under this rule before the summons for directions, rules 2 to 7 of
that Order shall, with the omission of so much of rule 7(1) as requires parties to
serve a notice specifying the orders and directions which they desire and with any
other necessary modifications, apply asif the application were a summons for
directions.

7A. Inspection, etc. of property under sections 42 and 44(1) of the Ordinance
(©.29,r.7A)

(1) Anapplication for an order under section 44(1) of the Ordinance in respect
of property which may become the subject-matter of subsequent proceedingsin the
Court or as to which any question may arise in any such proceedings shall be made
by originating summons and the person against whom the order is sought shall be
made defendant to the summons.

2 An application after the commencement of proceedings for an order under
section 42(2) of the Ordinance in respect of property which is not the property of or
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in the possession of any party to the proceedings shall be made by summons, which
must be served on the person against whom the order is sought personally and on
every party to the proceedings other than the applicant.

3 A summons under paragraph (1) or (2) shall be supported by affidavit
which must specify or describe the property in respect of which the order is sought
and show, if practicable by reference to any pleading served or intended to be
served in the proceedings or subsequent proceedings, that it is property which is or
may become the subject-matter of the proceedings or asto which any question
arises or may arise in the proceedings.

4) A copy of the supporting affidavit shall be served with the summons on
every person on whom the summonsis required to be served.

5) An order made under section 42(2) or 44(1) may be made conditional on the
applicant's giving security for the costs of the person against whom it is made or on
such other terms, if any, as the Court thinks just.

(6) No such order shall be made if it appears to the Court-
that compliance with the order, if made, would result in the disclosure of
information relating to a secret process, discovery or invention not in issue in the
proceedings; and
(b) that the application would have been refused on that ground if-
(i) inthe case of asummons under paragraph (1), the subsequent
proceedings had aready been begun; or
(if) inthe case of asummons under paragraph (2), the person against
whom the order is sought were a party to the proceedings.

8. Allowance of income of property pendente lite (O. 29, r. 8)

Where any real or personal property forms the subject-matter of any
proceedings, and the Court is satisfied that it will be more than sufficient to answer
al the claims thereon for which provision ought to be made in the proceedings, the
Court may at any time allow the whole or part of the income of the property to be
paid, during such period asit may direct, to any or al of the parties who have an
interest therein or may direct that any part of the personal property be transferred or
delivered to any or all of such parties.

8A. Application for interim relief under section 21M of the Ordinance Rule 91

(0.29,r.8A) Rec 49 to 51

(1) An application for interim relief under section 21M (1) of the Ordinance
shall be made by originating summonsin Form No. 10in Appendix A.

(2) Rulesl, 2, 3,4, 7(1), 7A and 8 of this Order apply with any necessary
modifications to the application as they apply to an application for
interlocutory relief in an action or proceedingin the High Court.
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(3) Upon hearing of the originating summons, the Court may direct that all
or any part of the hearing be conducted in open court.

1. INTERIM PAYMENTS

9. Interpretation of Part 11 (O. 29,r.9)

In this Part of this Order-

“interim payment” (" 1145} 3K) , in relation to a defendant, means a
payment on account of any damages, debt or other sum (excluding costs) which he
may be held liable to pay to or for the benefit of the plaintiff; and any reference to
the plaintiff or defendant includes a reference to any person who, for the purpose of
the proceedings, acts as next friend of the plaintiff or guardian of the defendant.
(L.N. 99 of 1993)

10.  Application for interim payment (O. 29, r. 10)

(D) The plaintiff may, at any time after the writ has been served on a defendant
and the time limited for him to acknowledge service has expired, apply to the Court
for an order requiring that defendant to make an interim payment.

2 An application under this rule shall be made by summons but may be
included in a summons for summary judgment under Order 14 or Order 86.

3 An application under this rule shall be supported by an affidavit which
shall-
(@ verify the amount of the damages, debt or other sum to which the
application relates and the grounds of the application;
(b) exhibit any documentary evidence relied on by the plaintiff in support
of the application; and
(c) if the plaintiff's claim is made under the Fatal Accidents Ordinance
(Cap 22), contain the particulars mentioned in section 5(4) that
Ordinance.

4 The summons and a copy of the affidavit in support and any documents
exhibited thereto shall be served on the defendant against whom the order is sought
not less than 10 clear days before the return day.

5) Notwithstanding the making or refusal of an order for an interim payment, a
second or subsequent application may be made upon cause shown.

11.  Order for interim payment in respect of damages (O. 29, r. 11)

D If, on the hearing of an application under rule 10 in an action for damages,
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the Court is satisfied-

(8 that the defendant against whom the order is sought (in this paragraph
referred to as "the respondent”) has admitted liability for the plaintiff's
damages; or

(b) that the plaintiff has obtained judgment against the respondent for
damages to be assessed; or

(c) that, if the action proceeded to trial, the plaintiff would obtain judgment
for substantial damages against the respondent or, where there are two
or more defendants, against any of them,

the Court may, if it thinks fit and subject to paragraph (2), order the respondent to
make an interim payment of such amount as it thinks just, not exceeding a
reasonabl e proportion of the damages which in the opinion of the Court are likely
to be recovered by the plaintiff after taking into account any relevant contributory
negligence and any set-off, cross-claim or counterclaim on which the respondent
may be entitled to rely.

()] No order shall be made under paragraph (1) in an action for personal
injuriesif it appears to the Court that the defendant is not a person falling within
one of the following categories, namely-

(@) apersonwhoisinsured in respect of the plaintiff's claim or whose
liability in respect of the plaintiff's claim will be met by the following
person-

(i) aninsurer under section 10 of the Motor Vehicles Insurance
(Third Party Risks) Ordinance (Cap 272); or
(i) aninsurer who is a party to an agreement with the Motor Insurers
Bureau of Hong Kong; or
(iii) the Motor Insurers Bureau of Hong Kong; (L.N. 108 of 2002)

(b) apublic authority; or

(d) aperson whose means and resources are such as to enable him to make
the interim payment.

(3) Inparagraph (2)(a)(ii), “agreement” (1i#7%) means the domestic agreement
between the Motor Insurers Bureau of Hong Kong and the insurance companies
and Lloyd's underwriters authorized to carry on motor vehicle insurance businessin
Hong Kong, made on 1 February 1981, as amended from time to time. (L.N. 108 of
2002)

12.  Order for interim payment in respect of sumsother than damages
(©.29,r1.12)

If, on the hearing of an application under rule 10, the Court is satisfied-

(& that the plaintiff has obtained an order for an account to be taken as
between himself and the defendant and for any amount certified due on
taking the account to be paid; or

(b) that the plaintiff's action includes a claim for possession of land and, if
the action proceeded to trial, the defendant would be held liable to pay

- E124 -



Annex E

Remarks

to the plaintiff a sum of money in respect of the defendant's use and
occupation of the land during the pendency of the action, even if afinal
judgment or order were given or made in favour of the defendant; or
(c) that, if the action proceeded to trial, the plaintiff would obtain judgment
against the defendant for a substantial sum of money apart from any
damages or costs,
the Court may, if it thinks fit, and without prejudice to any contentions of the
parties as to the nature or character of the sum to be paid by the defendant, order
the defendant to make an interim payment of such amount asit thinks just, after
taking into account any set-off, cross-claim or counterclaim on which the defendant
may be entitled to rely.

13.  Manner of payment (O. 29, r. 13)

(1) Subject to Order 80, rule 12, the amount of any interim payment ordered to
be made shall be paid to the plaintiff unless the order provides for it to be paid into
court, and where the amount is paid into court, the Court may, on the application of
the plaintiff, order the whole or any part of it to be paid out to him at such time or
times as the Court thinksfit.

(2) Anapplication under paragraph (1) for money in court to be paid out may be
made ex parte, but the Court hearing the application may direct a summons to be
Issued.

(3 Aninterim payment may be ordered to be made in one sum or by such
instalments as the Court thinksfit.

(49 Whereapayment is ordered in respect of the defendant’s use and occupation
of land the order may provide for periodical payments to be made during the
pendency of the action.

14. Directionson application under rule 10 (O. 29, r. 14)

Where an application is made under rule 10, the Court may give directions as
to the further conduct of the action, and, so far as may be applicable, Order 25,
rules 2 to 7, shall, with the omission of so much of rule 7(1) as requires the parties
to serve a notice specifying the orders and directions which they require and with
any other necessary modifications, apply asif the application were a summons for
directions, and, in particular, the Court may order an early trial of the action.

15. Non-disclosure of interim payment (O. 29, r. 15)
The fact that an order has been made under rule 11 or 12 shall not be pleaded
and, unless the defendant consents or the Court so directs, no communication of

that fact or of the fact that an interim payment has been made, whether voluntarily
or pursuant to an order, shall be made to the Court at the trial, or hearing, of any
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guestion or issue asto liability or damages until all questions of liability and
amount have been determined.

16. Payment into court in satisfaction (O. 29, r. 16)

Where, after making an interim payment, whether voluntarily or pursuant to
an order, a defendant pays a sum of money into court under-Order22-rule-1Order
22, the notice of payment must state that the defendant has taken into account the
interim payment.

17. Adjustment on final judgment or order or on discontinuance
(0.29,r.17)

Where a defendant has been ordered to make an interim payment or hasin
fact made an interim payment, whether voluntarily or pursuant to an order, the
Court may, in giving or making afinal judgment or order, or granting the plaintiff
leave to discontinue his action or to withdraw the claim in respect of which the
interim payment has been made, or at any other stage of the proceedings on the
application of any party, make such order with respect to the interim payment as
may be just, and in particular-

(@ an order for the repayment by the plaintiff of all or part of the interim

payment; or

(b) an order for the payment to be varied or discharged; or

(c) anorder for the payment by any other defendant of any part of the

interim payment which the defendant who made it is entitled to recover
from him by way of contribution or indemnity or in respect of any
remedy or relief relating to or connected with the plaintiff's claim.

18. Counterclaims and other proceedings (O. 29, r. 18)
The preceding rules in this Part of this Order shall apply, with the necessary
modifications, to any counterclaim or proceeding commenced otherwise than by

writ, where one party seeks an order for an interim payment to be made by another.
(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)
Order 30 - RECEIVERS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1.  Application for receiver and injunction (O. 30, r. 1)

(1) Anapplication for the appointment of areceiver may be made by
summons-erretien.

(2) Anapplication for an injunction ancillary or incidental to an order
appointing areceiver may be joined with the application for such order.

(3) Where the applicant wishes to apply for the immediate grant of such an
injunction, he may do so ex parte on affidavit.

(4) The Court hearing an application under paragraph (3) may grant an
injunction restraining the party beneficially entitled to any interest in the property
of which areceiver is sought from assigning, charging or otherwise dealing with
that property until after the hearing of a summons for the appointment of the
receiver and may require such a summons, returnable on such date as the Court
may direct, to be issued.

2. Giving of security by receiver (0. 30, r. 2)

(1) A judgment or order directing the appointment of areceiver may
include such directions as the Court thinks fit for the giving of security by the
person appointed.

(2) Where by virtue of any judgment or order appointing a person named
therein to be areceiver, aperson is required to give security in accordance with this
rule he must give security approved by the Court duly to account for what he
receives as receiver and to deal with it as the Court directs.

(3) Unlessthe Court otherwise directs, the security shall be by guarantee.

(4) The guarantee must be filed in the Registry, and it shall be kept as of

record until duly vacated.

3. Remuneration of receiver (O. 30, r. 3)
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A person appointed receiver shall be allowed such proper remuneration, if
any, as may be authorized by the Court and the Court may direct that such
remuneration shall be fixed by reference to such scales or rates of professional
charges asit thinksfit.

4, Service of order and notice (O. 30, r. 4)

A copy of the judgment or order appointing areceiver shall be served by the
party having conduct of the proceedings on the receiver and all other partiesto the
cause or matter in which the receiver has been appointed.

5. Receiver's accounts (O. 30, r. 5)

(1) A receiver shall submit such accounts to such parties at such intervals or on
such dates as the Court may direct.

(2) Any party to whom areceiver isrequired to submit accounts may, on giving
reasonabl e notice to the receiver, inspect, either personally or by an agent, the
books and other papers relating to the accounts.

(3 Any party who is dissatisfied with the accounts of the receiver may give
notice specifying the item or items to which objection is taken and requiring the
receiver within not less than 14 days to lodge his accounts with the Court and a
copy of such notice shall be lodged in the Registry.

(4) Following an examination by or on behalf of the Court of anitem or itemsin
an account to which objection is taken the result of such examination must be
certified by the Registrar and an order may thereupon be made as to the incidence
of any costs or expenses incurred.

6. Payment into court by receiver (O. 30, r. 6)

The Court may fix the amounts and frequency of paymentsinto court to be
made by areceiver.

7. Default by receiver (0. 30,r.7)

(1) Whereareceiver falsto attend for the examination of any account of his, or
fails to submit any account, provide access to any books or papers or do any other
thing which heis required to submit, provide or do, he and any or al of the parties
to the cause or matter in which he was appointed may be required to attend in
chambers to show cause for the failure, and the Court may, either in chambers or
after adjournment into court, give such directions as it thinks proper including, if
necessary, directions for the discharge of the receiver and the appointment of
another and the payment of costs.
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(2)  Without prejudice to paragraph (1), where areceiver fails to attend for the
examination of any account of hisor failsto submit any account or failsto pay into
court on the date fixed by the Court any sum required to be so paid, the Court may
disallow any remuneration claimed by the receiver and may, where he hasfailed to
pay any such sum into court, charge him with interest at the rate currently payable
in respect of judgment debts in the Court of First Instance on that sum whilein his
possession as receiver. (25 of 1998 s. 2)

8. Directionsto receivers(O. 30, r. 8)

A receiver may at any time request the Court to give him directions and such
arequest shall state in writing the matters with regard to which directions are
required.

(Enacted 1988)

9.  Application for appointment of receiver under section 21M of the Rule 92
Ordinance (0. 30,r.9) Rec 49051

ThisOrder appliesto an application for appointment of a receiver under
section 21IM (1) of the Ordinance asit appliesto an application for
appointment of areceiver in an action or proceeding in the High Court subject
to the following modifications —

(a) __theapplication shall be made by originating summonsin Form No.

10.in Appendix A and accordingly rule 1(1) shall not apply; and

(b) rule 1(3) and (4) shall not apply to the application.

10. Transitional provision relating to rule 24 of Amendment Rules 2007 Rule 25

(0.30,r.9) Rec 10to 16

Where, immediately befor e the commencement of rule 24 (" the
amending rule') of the Amendment Rules 2007, an application by
motion made under rule 1(1) asin force immediately beforethe
commencement is pending, then the application isto be determined as
if the amending rule had not been made.
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 32 - APPLICATIONS AND PROCEEDINGSIN CHAMBERS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
|. GENERAL
1. Mode of making application (O. 32, r. 1)

Except as provided by Order 25, rule 7, every application in chambers not
made ex parte must be made by summons, and where, under the provisions of these
rules, such summons must be supported by affidavit, such affidavit shall befiled at
the same time as the summons.

(L.N. 127 of 1995)

2. Issue of summons (O. 32, r. 2)

(1) Issueof asummons by which an application in chambersis to be made takes
place on its being sealed with the Seal of the Court.

(2) A summons may not be amended after issue without the leave of the Court.

3. Services of summons (O. 32, r. 3)

A summons asking only for the extension or abridgement of any period of
time may be served on the day before the day specified in the summons for the
hearing thereof but, except as aforesaid and unless the Court otherwise orders or
any of these rul&s otherwise prowd&s asummons must be served on every other
party-net-les A , ed within 7 clear days Rule 106
after |tS|ssue Rec 83, 85 and 86

4.  Adjournment of hearing (O. 32, r. 4)

(1) Thehearing of asummons may be adjourned from time to time, either
generally or to aparticular date, as may be appropriate.

(2) If the hearing is adjourned generaly, the party by whom the summons was

taken out may restore it to the list on 2 clear days notice to all the other parties on
whom the summons was served.
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5. Proceeding in absence of party failing to attend (O. 32, r. 5)

(1) Whereany party to asummons fails to attend on the first or any resumed
hearing thereof, the Court may proceed in his absence if, having regard to the
nature of the application, it thinks it expedient so to do.

(2) Before proceeding in the absence of any party the Court may requireto be
satisfied that the summons or, as the case may be, notice of the time appointed for
the resumed hearing was duly served on that party.

(3 Wherethe Court hearing a summons proceeded in the absence of a party,
then, provided that any order made on the hearing has not been perfected, the
Court, if satisfied that it isjust to do so, may re-hear the summons.

(49  Where an application made by summons has been dismissed without a
hearing by reason of the failure of the party who took out the summons to attend
the hearing, the Court, if satisfied that it isjust to do so, may allow the summonsto
be restored to the list.

6. Order made ex parte may be set aside (O. 32, r. 6)

The Court may set aside an order made ex parte.

7. Subpoenafor attendance of witness (O. 32, 1. 7)

(1) A writ of subpoena ad testificandum or awrit of subpoena duces tecum to
compel the attendance of awitness for the purpose of proceedings in chambers may
be issued out of the Registry, if the party who desires the attendance of the witness
produces a note from ajudge or from the Registrar or a master, as the case may be,
authorizing the issue of the writ.

(2) TheRegistrar or any master may give such anote or may direct the
application for it be made to the judge before whom the proceedings are to be
heard.

8. Registrar, etc., may administer oaths, etc. (O. 32, r. 8)

(1) TheRegistrar or any master shall have authority to administer oaths and take
affidavits for the purpose of proceedingsin the Court.

9.  Applicationsunder the Mental Health Ordinance (O. 32, r. 9)

(1) Thejurisdiction of the Court to grant leave under section 69 of the Mental
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Health Ordinance (Cap 136) to bring proceedings against a person may be
exercised in chambers by ajudge.
(2) Anoriginating summons by which an application for leave under the said
section 69 is made shall be in Form No. 10 in Appendix A.
(3 The application must be supported by an affidavit setting out the grounds on
which such leave is sought and any facts necessary to substantiate those grounds.
9A. Application for adirection under the Limitation Ordinance
(0. 32,1.9A)

Thejurisdiction to direct, under section 30 of the Limitation Ordinance (Cap
347), that section 27 or 28 of that Ordinance should not apply to an action or to any
specified cause of action to which the action relates shall be exercisable by the
Court.
10. Application to make order of Court of Final Appeal order of Court of
First Instance (O. 32, r. 10)
(HK) An application to make an order of the Court of Final Appeal an order of the
Court of First Instance may be made ex parte by affidavit to a master.
(79 of 1995 s. 50; 25 of 1998 s. 2)

[1. POWERS OF THE REGISTRAR, JUDGES AND THE COURT

11. Jurigdiction of the Registrar and masters (O. 32, r. 11)
(1) TheRegistrar and any master shall have power to transact all such business
and exercise all such authority and jurisdiction as under any Ordinance or by these
rules may be transacted and exercised by ajudge in chambers except in respect of
the following matters and proceedings, that isto say-

(@) mattersrelating to criminal proceedings, other than an application
under Order 70 relating to criminal proceedings; (L.N. 403 of 1992)

(b) mattersrelating to the liberty of the subject other than orders for arrest
and imprisonment to enforce, secure or pursue civil claimsfor the
payment of money and orders prohibiting persons from leaving Hong
Kong;

(d) subject to paragraph (2), proceedings for the grant of an injunction or
other order under Part | of Order 29;

(da) applications under section 27 of the Ordinance (restriction of Rule 98
vexatious legal proceedings) for leaveto institute or_continue legal Rec 69
proceedings;

(f) any other matter or proceeding which by any of these rulesis required
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to be heard only by ajudge.
(2) TheRegistrar and any master shall have power to grant an injunction, or to
make an order for the detention, custody or preservation of any property, in the
terms agreed by the parties to the proceedings in which the injunction or order is
sought.
11A. Interlocutory applications (O. 32, r. 11A) Rule 107

Rec 83, 85 and 86

(1) A master may —
(a) determinean interlocutory application without an oral hearing; or
(b) _arrangefor the application to be heard before him or another
master or ajudgein chambers.

(2) Themaster may fix a date on which he may —
(a)__inthe case of paragraph (1)(a), hand down his determination of the
application; and
(b) __inthe case of paragraph (1)(b), make an order that the application
be heard before him or another master or ajudgein chamberson a
date specified in the order.

(3) _Themaster may give such directions as he thinks necessary or desirable
for the purpose of deter mining the application, including dir ections for —
(a) _thesetting of atimetable for the stepsto be taken between the
giving of these directions and the deter mination of the application;
(b)__thefiling of evidence and arguments;
(c) thefiling of a statement of costsin respect of the application; and
(d) _thefiling of a statement of groundsin opposition to the statement
referred to in sub-paragraph (c).

(4  Wherethedetermination of the application is adjourned for hearing of
the summons, no further evidence may be adduced unlessit appearsto the
Court that there are exceptional circumstances making it desirable that
further evidence should be adduced.

(5) __Thisruledoesnot apply to —
(a) _an application under Order 2, rule 4 for relief from any sanction
imposed by a court order; and
(b) _an application to extend or shorten thetimefor compliance with a
court order.

11B. Court's power to specify the consequences of failureto comply with
court order on interlocutory application (O. 32, r. 11B)

(1) Wherethe Court makesan order on an interlocutory application before

(a) thesummonsfor directionsin the action istaken out under Order
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25;
(b) it givesdirectionsrelating to the management of the case under
Order 25, rule 1A(1)(a) or (4); or
(c) _thedate of the case management confer ence (if any),
it may, if it thinks appropriateto do so, specify the consequences of failing to
comply with the order.

(2)  Wherethe Court makesan order on an interlocutory application after —
(a) __thesummonsfor directionsin the action taken out under Order 25
has been dealt with by the Court; or
(b) it hasgiven directionsrelating to the management of the case
under Order 25, rule 1A(1)(a) or (4),
it shall, unlessthere are special circumstances which render it inexpedient to
do so, specify the consequence of failing to comply with the Order.

(3) The consequences specified under paragraph (1) or (2) must be
appropriate and proportionatein relation to the non-compliance.

12. Reference of matter tojudge (O. 32,r. 12)

The Registrar and any master may refer to ajudge any matter which he
thinks should properly be decided by ajudge, and the judge may either dispose of
the matter or refer it back to the Registrar or to any master, with such directions as
he thinksfit.

13. Power todirect hearingin court (O. 32, r. 13)
(1) Thejudge in chambers may direct that any summons, application or appeal
shall be heard in court or shall be adjourned into court to be so heard if he considers
that by reason of itsimportance or for any other reason it should be so heard.
(2) Any matter heard in court by virtue of adirection under paragraph (1) may
be adjourned from court into chambers.
16. Obtaining assistance of experts (O. 32, r. 16)

If the Court thinks it expedient in order to enable it better to determine any

matter arising in proceedings in chambers, it may obtain the assistance of any
person specially qualified to advise on that matter and may act upon his opinion.

17. Noticeof filing, etc. of affidavit (O. 32, r. 17)

Any party-
(@ filing an affidavit intended to be used by him in any proceedingsin
chambers, or
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(b) intending to usein any such proceedings any affidavit filed by himin
previous proceedings,
must give notice to every other party of the filing or, as the case may be, of his
intention to do so.

18. Adjournment into or from court (O. 32, r. 18)

The hearing of any summons or other application in chambers may be
adjourned from chambers into court and subsequently from court into chambers.

19. Disposal of mattersin chambers (O. 32, r. 19)

The judge may by any judgment or order made in court in any proceedings
direct that such matters (if any) in the proceedings as he may specify shall be
disposed of in chambers.

21. Papersfor useof Court, etc. (O. 32, 1. 21)

The original of any document which isto be used in evidence in proceedings
in chambers musgt, if it isavailable, be brought in, and copies of any such document
or of any part thereof shall not be made unless the Court directs that copies of that
document or part be supplied for the use of the Court or be given to the other
parties to the proceedings.

22. Notes of proceedingsin chambers(O. 32, r. 22)

(HK) A note shall be kept of all proceedingsin the judge's, registrar's or master's
chamber with the dates thereof so that all such proceedingsin any cause or matter
are noted in chronological order with a short statement of the matters decided at

each hearing.

(Enacted 1988)
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Order 32A - VEXATIOUSLITIGANTS

Remarks

1. Application under section 27(1) of the Ordinance (O. 32A,r. 1) Fgllegg
eCc

(1)  An application under section 27(1) of the Ordinancefor an order
specified in section 27(2) of the Ordinance must be made by originating
summons supported by affidavit and served on the person against whom the
order issought.

(2) Theapplication must be heard in open court by single judge.

2. Application for leave for institution or continuance of proceedings, €etc.

(0.32A,r.2)

(1) _An application for leaveto institute or continue any legal
proceedings by a person against whom an order under section 27(2) of the
Ordinanceisin force shall be made by a noticein Form 110 in Appendix A
containing a statement of —

(a) thetitleand reference number of the proceedingsin which that
order was made;

(b) the name and address of the applicant;

(c) theorder theapplicant is seeking; and

(d) briefly, why the applicant is seeking the order.

(2) Thenotice of application shall befiled together with any affidavit
evidence on which the applicant reliesin support of the application.

(3) _Any previous applications for leave which the applicant has made
under section 27 of the Ordinance, and the results of those applications, must
belisted in the notice of application or in affidavit evidencefiled in support of
the application.

3. Hearing and deter mination of application for leave (O. 32A,r. 3)

(1) An application under rule 2 may be determined by a single judge
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without the attendance of the applicant unless the judge give directionsfor the
hearing of the application.

(2) Wherethejudge gives directionsfor the hearing of the application,
the hearing may be held in chambers.

(3) Directionsfor hearing of the application given under paragraph (2)

may include an order that the notice of application be served on the Secretary
for Justice and on any person against whom the applicant desiresto institute
or continue the proceedings for which leaveis being sought.

(4) Thejudge may givedirectionsfor further affidavit evidenceto be
supplied by the applicant before an order is made on the application.

(5) If theleave sought, or the grounds advanced, substantially r epeat
those submitted in support of a previous application which has been refused,
the judge may make an order dismissing the application.

(6) Wherethe applicant institutes the new proceedings or continues
the proceedings for which leave has been granted, the applicant shall —
(a) filetheorder granting the leave together with theinstrument by
which the proceedings areinstituted or continued; and
(b) _servetheorder granting the leave on every other person whoisa
party to the proceedings, together with the instrument by which
the proceedings are instituted or continued.

4. Service of order (O. 32A,r. 4)

An order giving or refusing the leave sought or an order made under
rule 3(3) shall be served on the applicant at the address given in the notice of

application.

5. Setting aside grant of leave (O. 32A,r. 5)

(1) A person may apply to set asidethe grant of leaveif —

(a) theleaveallowsthe applicant to institute or continue proceedings
against that person; and

(b) theleave was granted other than at a hearing of which that person
was given notice pursuant to a direction given under rule 3.

(2) An application under paragraph (1) shall be made by an inter
partes summons.
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6. L eaverequired for inspection of documents relating to application under

section 27 of the Ordinance (O. 32A.,r. 6)

(1) A person may not without the leave of the Court inspect any
document filed in the Registry relating to the application for leave under
section 27 of the Ordinance.

(2) Leaveshall not begranted under paragraph (1) unlessthe Court is
satisfied that thereisreasonable ground for the inspection.

(3) Leavegranted under paragraph (1) may be granted on such terms
and conditions asthe Court thinksjust.

7. Transitional (0. 32A,r.7)

Where, immediately befor e the commencement of thisOrder, an
application for an order or for leave under section 27 of the Ordinanceasin
forceimmediately before the commencement is pending, then the application
isto be determined asif this Order had not been made.
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Rules of the High Court (Amendment) Rules 2007

TheRulesof theHigh Court (Cap. 4A)

Order 34—-SETTING DOWN FOR TRIAL ACTION BEGUN BY WRIT

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1.  Application and interpretation (O. 34, r. 1)

(1) ThisOrder appliesto actions begun by writ and, accordingly, referencesin
this Order to an action shall be construed as references to an action so begun.

2.  Timefor setting down action (O. 34,r. 2)

(1) Every order made in an action which provides for trial before ajudge shall,
whether the trial is to be with or without ajury, fix a period within which the
plaintiff isto set down the action for trial.

(2) Wherethe plaintiff does not, within the period fixed under paragraph (1), set
the action down for trial, the defendant may set the action down for trial or may
apply to the Court to dismiss the action for want of prosecution and, on the hearing
of any such application, the Court may order the action to be dismissed accordingly
or may make such order asit thinks just.

(3 Every order madein an action which providesfor trial before ajudge
(otherwise than in the commercial list or in any list which may be specified for the
purposes of this paragraph by directions under rule 4) shall contain an estimate of
the length of the trial and, shall, subject to any such directions, specify thelistin
which the action is to be put.

3. L odging documents when setting down (O. 34, r. 3)

(1) Inorderto set down for trial an action which isto be tried before a Judge, the
party setting it down must deliver to the Registrar, by post or otherwise, arequest
that the action may be set down for trial, together with a bundle (for the use of the
judge) consisting of one copy each of the following documents that is to say-

(@ thewrit,

(b) the pleadings (including any affidavits ordered to stand as pleadings)

any request or order for particulars and the particulars given,

(c) al orders made on the summons for directions, (L.N. 223 of 1995)

(d) therequisitelegal aid documents, if any, and (L.N. 223 of 1995)

(e) al witness statements served under the provisions of Order 38, rule 2A.
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(L.N. 223 of 1995)

(2) Thesaid bundle must be bound up in the proper chronological order, save
that voluntary particulars of any pleading and particulars to which Order 18, rule
12(7) applies shall be placed immediately after the pleading to which they relate.

(3) Inthisrule“therequisite legal aid documents’ (475 R348 B S 1)
means any documents which are required to be filed in the Registry under the Legal
Aid Ordinance (Cap 91) or the regul ations made thereunder. (L.N. 165 of 1992)

4, Directionsrelating to lists (O. 34, r. 4)

Nothing in this Order shall prejudice any powers of the Chief Justice to give
directions-

(@ specifying thelistsin which actions, or actions of any class or
description, are to be set down for trial and providing for the keeping
and publication of thelists;

(b) providing for the determination of a date for the trial of any action
which has been set down or a date before which the trial thereof is not
to take place; and

(c) astothe making of applications (whether to the Court or an officer of
the Court) to fix, vacate or alter any such date, and, in particular,
requiring any such application to be supported by an estimate of the
length of thetrial and any other relevant information.

8. Notification of setting down (O. 34, r. 8)

(1) A party to an action who setsit down for trial must, within 24 hours after
doing so, notify the other parties to the action that he has done so.

2 It shall be the duty of all partiesto an action entered in any list to furnish
without delay to the officer who keeps the list al available information as to the
action being or being likely to be settled, or affecting the estimated length of the
trial, and, if the action is settled or withdrawn, to notify that officer of the fact
without delay and take such steps as may be necessary to withdraw the record.

3 In performance of the duty imposed by paragraph (2), a plaintiff who gives
notice of acceptance of a payment into court in accordance with-Order22+ule-3(1)
Order 22, rule 13, shall at the same time lodge a copy of the notice with the officer
mentioned in that paragraph.

9. Abatement, etc., of action (O. 34, r. 9)

D Where after an action has been set down for trial the action becomes abated,
or the interest or liability of any party to the action is assigned or transmitted to or
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devolves on some other person, the solicitor for the plaintiff or other party having
the conduct of the action must, as soon as practicable after becoming aware of it,
certify the abatement or change of interest or liability and send the certificate to the
officer who keeps the list, and that officer shall cause the appropriate entry to be
made in the list of actions set down for trial.

()] Where in any such list an action stands for one year marked as abated or
ordered to stand over generally, the action shall on the expiration of that year be
struck out of the list unless, in the case of an action ordered to stand over generally,
the order otherwise provides.

(Enacted 1988)
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Remarks

1 Failureto appear by both partiesor one of them (O. 35, r. 1)
(1) If,whenthetria of an action is called on, neither party appears, the action
may be struck out of the list, without prejudice, however, to the restoration thereof,
on the direction of ajudge.
(2) If,whenthetria of an action is called on, one party does not appear, the
judge may proceed with thetrial of the action or any counterclaim in the absence of
that party.
2. Judgment, etc., given in absence of party may be set aside (O. 35, r. 2)
() Any judgment, order or verdict obtained where one party does not appear at
thetrial may be set aside by the Court, on the application of that party, on such
terms asit thinks just.
(2) Anapplication under this rule must be made within 7 days after the trial.
3. Adjournment of trial (O. 35, r. 3)

The judge may, if he thinks it expedient in the interest of justice, adjourn a
trial for such time, and to such place, and upon such terms, if any, as he thinksfit.
3A. Time, etc. limitsat trial (O. 35, r. 3A) Rule 120

Rec 108

(1) Atanytimebeforeor during atrial, the Court may by direction —

(a) _limit thetimeto betaken in examining, Cross-examining or re-
examining a witness;

(b) limit the number of witnesses (including expert witnesses) that a
party may call on a particular issue;

(c) _limit thetimeto betaken in making any oral submission;

(d) limit thetimeto betaken by a party in presenting its case;

(e) _limit thetimeto betaken by thetrial;

(f) _vary adirection made under thisrule.

(2) In deciding whether to make any such direction, the Court must have
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regard to the following mattersin addition to any other mattersthat may be
relevant —
(a) __thetimelimited for atrial must bereasonable;
(b) _any such direction must not detract from the principle that each
party isentitled to afair trial;
(c) _any such direction must not detract from the principle that each
party must be given areasonable opportunity to lead evidence and
Cr 0ss-examine witnesses;
(d) thecomplexity or smplicity of the case;
(e) thenumber of witnessesto be called by the parties;
(f) __thevolume and character of the evidenceto beled;
(q) thestate of the Court lists;
(h) thetime expected to betaken for thetrial; and
(i) __theimportance of theissues and the case as a whole.

7. Order of speeches (0. 35,r.7)

(1) Thejudge before whom an action istried (whether with or without ajury)
may give directions as to the party to begin and the order of speeches at the trial,
and, subject to any such directions, the party to begin and the order of speeches
shall be that provided by thisrule.

(2) Subject to paragraph (6), the plaintiff shall begin by opening his case.

(3) If the defendant elects not to adduce evidence, then, whether or not the
defendant has in the course of cross-examination of awitness for the plaintiff or
otherwise put in a document, the plaintiff may, after the evidence on his behalf has
been given, make a second speech closing his case and the defendant shall then
state his case.

(4) If the defendant elects to adduce evidence, he may, after any evidence on
behalf of the plaintiff has been given, open his case and, after the evidence on his
behalf has been given, make a second speech closing his case, and at the close of
the defendant’s case the plaintiff may make a speech in reply.

5) Where there are 2 or more defendants who appear separately or are
separately represented, then-

(@ if none of them elects to adduce evidence, each of them shall state his
case in the order in which his name appears on the record;

(b) if each of them elects to adduce evidence, each of them may open his
case and the evidence on behalf of each of them shall be givenin the
order aforesaid and the speech of each of them closing his case shall be
made in that order after the evidence on behalf of all the defendants has
been given;

(c) if some of them elect to adduce evidence and some do not, those who
do not shall state their casesin the order aforesaid after the speech of
the plaintiff in reply to the other defendants.
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(6) Wherethe burden of proof of al the issuesin the action lies on the defendant
or, where there are two or more defendants and they appear separately or are
separately represented, on one of the defendants, the defendant or that defendant, as
the case may be, shall be entitled to begin, and in that case paragraphs (2), (3) and
(4) shall have effect in relation to, and as between, him and the plaintiff asif for
references to the plaintiff and the defendant there were substituted references to the
defendant and the plaintiff respectively.

(7)  Where, as between the plaintiff and any defendant, the party who would, but

for this paragraph, be entitled to make the final speech raises any fresh point of law
in that speech or citesin that speech any authority not previously cited, the opposite
party may make afurther speech in reply, but only in relation to that point of law or
that authority, as the case may be.

8. Inspection by judgeor jury (O. 35, r. 8)

() Thejudge by whom any cause or matter istried may inspect any place or
thing with respect to which any question arises in the cause or matter.

(2) Where acause or matter istried with ajury and the judge inspects any place
or thing under paragraph (1), he may authorize the jury to inspect it also.

9. Death of party before giving of judgment (O. 35, r. 9)

Where a party to any action dies after the verdict or finding of the issues of
fact and before judgment is given, judgment may be given notwithstanding the
death, but the foregoing provision shall not be taken as affecting the power of the
judge to make an order under Order 15, rule 7(2), before giving judgment.

10. Certificateof judicial clerk (O. 35, r. 10)

At the conclusion of thetrial of any action, thejudicial clerk or other officer
in attendance at the trial shall make a certificate in which he shall certify-

(@ thetime actualy occupied by thetrial,

(b) any order made by the judge under Order 38, rule 5 or 6,

(c) everyfinding of fact by the jury, where the trial was with ajury,

(d) thejudgment given by the judge, and

(e) any order made by the judge as to costs.

11. List of exhibits(O. 35, r. 11)
(1) Thejudicia clerk or other officer in attendance at the trial shall take charge
of every document or object put in as an exhibit during the trial of any action and

shall mark or label every exhibit with aletter or letters indicating the party by
whom the exhibit is put in or the witness by whom it is proved, and with a number,
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so that al the exhibits put in by a party, or proved by awitness, are numbered in
one consecutive series.

In this paragraph a witness by whom an exhibit is proved includes a witness in the
course of whose evidence the exhibit is put in.

(2) Thejudicial clerk or other officer in attendance at the trial shall cause alist to
be made of all the exhibitsin the action, and any party may, on payment of the
prescribed fee, have an office copy of that list.

(3) Thelist of exhibits when completed shall form part of the record of the
action. (L.N. 103 of 1994)

(4)  For the purpose of this rule a bundle of documents may be treated and
counted as one exhibit.

12. Exhibitsretained by Registrar pending appeal (O. 35, r. 12)

(HK)(2) Unlessthe Court otherwise directs, the Registrar shall retain in his custody
al exhibits duly marked and labelled until-
(@ theexpiration of the time limited by these rules for appealing to the
Court of Appeal, or such extended period therefor as may be allowed;
and thereafter
(b) intheevent of an appeal to the Court of Appeal, the final disposal of
such appeal; and thereafter
(c) theexpiration of the time limited by Order in Council for applying to
the Court of Appeal for leave to appeal to the Court of Final Appeal, or
such extended period therefor as may be allowed; and thereafter
(d) intheevent of the Court of Appeal or the Court of Final Appeal giving
leave to appeal to the Court of Final Appeal, the non-fulfilment of any
condition for such leave to appeal or the final disposal of such appeal.

(2) Unlessthe Court otherwise directs, upon the expiration of the time limited
for retention of exhibits fixed under paragraph (1) it shall be the duty of every party
to an action who has put in any exhibits, and where represented, of his solicitor on
the record, to apply to the Registrar for the return of the exhibits and to collect the
same.

(25 of 1998 s. 2)

13. Impounded documents (O. 35, r. 13)

(1) Documentsimpounded by order of the Court shall not be delivered out of the
custody of the Court except in compliance with an order made by ajudge on an
application made by motion: Provided that where the Secretary for Justice makes a
written request in that behalf, documents so impounded shall be delivered into his
custody. (L.N. 362 of 1997)

(2) Documentsimpounded by order of the Court, while in the custody of the
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Court, shall not be inspected except by a person authorized to do so by an order
signed by ajudge.

(Enacted 1988)
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Remarks
|. GENERAL RULES
1 General rule: witnessesto be examined orally (O. 38, r. 1)

Subject to the provisions of these rules and of the Evidence Ordinance (Cap
8) and any other written law relating to evidence, any fact required to be proved at
the trial of any action begun by writ by the evidence of witnesses shall be proved
by the examination of the witnesses orally and in open court.

2. Evidence by affidavit (O. 38, r. 2)

(1) The Court may, at or before the trial of an action begun by writ, order that
the affidavit of any witness may be read at thetrial if in the circumstances of the
case it thinksiit reasonable so to order.

(2) Anorder under paragraph (1) may be made on such terms as to the filing and
giving of copies of the affidavits and as to the production of the deponents for
cross-examination as the Court thinks fit but, subject to any such terms and to any
subsequent order of the Court, the deponents shall not be subject to cross-
examination and need not attend the trial for the purpose.

(3 Inany cause or matter begun by originating summons, originating motion or
petition, and on any application made by summons or motion, evidence may be
given by affidavit unlessin the case of any such cause, matter or application any
provision of these rules otherwise provides or the Court otherwise directs, but the
Court may, on the application of any party, order the attendance for cross-
examination of the person making any such affidavit, and where, after such an
order has been made, the person in question does not attend, his affidavit shall not
be used as evidence without the |eave of the Court.

2A. Exchange of witness statements (O. 38, r. 2A)

(1) The powers of the Court under this rule shall be exercised for the purpose of
disposing fairly and expeditiously of the cause or matter before it, and saving costs,
having regard to all the circumstances of the case, including (but not limited to)-
(8 theextent to which the facts are in dispute or have been admitted,;
(b) the extent to which the issues of fact are defined by the pleadings,
(c) theextent to which information has been or islikely to be provided by
further and better particulars, answers to interrogatories or otherwise.
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(2) Atthehearing of asummons for directionsin an action commenced by writ
the Court shall direct every party to serve on the other parties, within such period of
the hearing as the Court may specify and on such terms as the Court may specify,
written statements of the oral evidence which the party intends to adduce on any
issues of fact to be decided at the trial.

The Court may give adirection to any party under this paragraph at any other stage
of such an action and at any stage of any other cause or matter.

Order 3, rule 5(3) shall not apply to any period specified by the Court under this

paragraph.

(3) Directions under paragraph (2) or (17) may make different provision with
regard to different issues of fact or different witnesses.

(4) Statements served under thisrule shall-
(@) bedated and, except for good reason (which should be specified by

Ietter accompanyl ng the statement) be sgned by the mtended Wltn%s Uo7
aa ala’ . QN u e

Rec 26 to 32

le&st—eﬁI‘—Iﬁ}|rs4elqewLeelgeaﬂel-leel+e\E must beverlfled bv a statement of and 35

truth in accordance with Order 41A;

(b) sufficiently identify any documents referred to therein; and

(c) wherethey areto be served by more than one party, be exchanged
simultaneously.

(5) Whereaparty is unable to obtain awritten statement from an intended
witness in accordance with paragraph (4)(a), the Court may direct the party wishing
to adduce that witness's evidence to provide the other party with the name of the
witness and (unless the Court otherwise orders) a statement of the nature of the
evidence intended to be adduced.

(6) Subject to paragraph (9), where the party serving a statement under thisrule
does not call the witness to whose evidence it relates, no other party may put the
statement in evidence at thetrial.

(7)  Subject to paragraph (9), where the party serving the statement does call such
awitness at thetrial-
(@ except wherethetria iswith ajury, the Court may, on such terms asiit
thinksfit, direct that the statement served, or part of it, shall stand as
the evidence in chief of the witness or part of such evidence;

Rule 114
Rec 100

(b) thewitness may with theleave of the Court —
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(i) amplify hiswitness statement; and
(ii) oqiveevidencein relation to new matter swhich have arisen
since the witness statement was served on the other party.

(c) whether or not the statement or any part of it is referred to during the
evidencein chief of the witness, any party may put the statement or any
part of it in cross-examination of that witness.

(7A) The Court may give leave under paragraph (7)(b) only if it considers
that thereis good reason not to confine the evidence of the witnessto the
contents of hiswitness statement.

(8 Nothing in thisrule shall make admissible evidence which is otherwise
inadmissible.

(9 Where any statement served is one to which the Evidence Ordinance (Cap 8)
applies, paragraphs (6) and (7) shall take effect subject to the provisions of that
Ordinance and Parts 111 and IV of this Order.

The service of awitness statement under this rule shall not, unless expressly so
stated by the party serving the same, be treated as a notice under that Ordinance;
and where a statement or any part thereof would be admissible in evidence by
virtue only of that Ordinance, the appropriate notice under Part 111 or IV of this
Order shall be served with the statement notwithstanding any provision of those
Parts as to the time for serving such anotice. Where such anoticeis served, a
counter-notice shall be deemed to have been served under rule 26(1).

(10) Where aparty failsto comply with adirection for the exchange of witness
statements he shall not be entitled to adduce evidence to which the direction related
without the leave of the Court.

(11) Where aparty serves awitness statement under this rule, no other person
may make use of that statement for any purpose other than the purpose of the
proceedings in which it was served-
(8 unlessand to the extent that the party serving it gives his consent in
writing or the Court gives leave; or
(b) unlessand to the extent that it has been put in evidence (whether
pursuant to a direction under paragraph (7)(a) or otherwise).

(12) Subject to paragraph (13), the judge shall, if any person so requests during
the course of the trial, direct the Clerk of Court to certify as open to inspection any
witness statement which was ordered to stand as evidence in chief under paragraph
(3.

A request under this paragraph may be made orally or in writing.

(13) Thejudge may refuse to give a direction under paragraph (12) in relation to a
witness statement, or may exclude from such adirection any words or passagesin a
statement, if he considers that inspection should not be available-

(@ intheinterests of justice or national security;

(b) because of the nature of any expert medical evidence in the statement;
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or
(c) for any other sufficient reason.

(14) Wherethe Clerk of Court is directed under paragraph (12) to certify a
witness statement as open to inspection he shall-
(& prepareacertificate which shall be attached to a copy ("the certified
copy") of that witness statement; and
(b) make the certified copy available for inspection.

(15) Subject to any conditions which the Court may by specia or general
direction impose, any person may inspect and (subject to payment of the prescribed
fee) take a copy of the certified copy of awitness statement from the time when the
certificate is given until the end of 7 days after the conclusion of the trial.

(16) Inthisrule-

(@ any referencein paragraphs (12) to (15) to a witness statement shall, in
relation to a witness statement of which only part has been ordered to
stand as evidence in chief under paragraph (7)(a), be construed as a
reference to that part;

(b) any reference to inspecting or copying the certified copy of awitness
statement shall be construed as including a reference to inspecting or
copying a copy of that certified copy.

(17) The Court shall have power to vary or override any of the provisions of this
rule (except paragraphs (1), (8) and (12) to (16)) and to give such alternative
directions as it thinks fit.

(L.N. 223 of 1995)

3. Evidence of particular facts (O. 38, r. 3)

(1) Without prejudice to rule 2, the Court may, at or before the trial of any
action, order that evidence of any particular fact shall be given at the trial in such
manner as may be specified by the order.

(2) The power conferred by paragraph (1) extends in particular to ordering that
evidence of any particular fact may be given at the trial-
(@ by statement on oath of information or belief, or
(b) by the production of documents or entries in books, or
(c) by copiesof documents or entries in books, or
(d) inthe case of afact which isor was a matter of common knowledge
either generally or in a particular district, by the production of a
specified newspaper which contains a statement of that fact.

4. Limitation of expert evidence (O. 38, r. 4)

The Court may, at or before the trial of any action, order that the number of
medical or other expert witnesses who may be called at the trial shall be limited as
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4A. Evidenceby asinglejoint expert (O. 38, r. 4A) Rule 115
Rec 102, 103
and 107

(1) In any action in which any question for an expert witness arises, the
Court may, at or beforethetrial of the action, order that two or more parties
to the action shall appoint one expert witness only to give evidence on that

question.

(2) An appointment pursuant to an order made under paragraph (1) may
be subject to such terms and conditions as the Court thinksfit.

(3) TheCourt shall not make an order under paragraph (1) unless at least
one of those parties appliesfor such an order.

(4 Notwithstanding that a party to the action disagrees with the
appointment of one expert witness only to give evidence, the Court may make
an order under paragraph (1) if, having taken into account such mattersas
are specified in a practice direction issued for the purpose of thisrule, it is
satisfied that the disagreement is unreasonablein all the circumstances of the
case.

(5) Wherethe Court issatisfied that an order made under paragraph (1) is
inappropriate, it may rescind the order and allow the parties concerned to
appoint their own expert witnesses to give evidence.

5. Limitation of plans, etc., in evidence (O. 38, . 5)

Unless, at or before the trial, the Court for special reasons otherwise orders,
no plan, photograph or model shall be receivable in evidence at the trial of an
action unless at least 10 days before the commencement of the trial the parties,
other than the party producing it, have been given an opportunity to inspect it and
to agree to the admission thereof without further proof.

6. Revocation or variation of ordersunder rules2to 5 (O. 38, r. 6)

Any order under rules 2 to 5 (including an order made on appeal) may, on
sufficient cause being shown, be revoked or varied by a subsequent order of the
Court made at or before thetrial.

7. Evidence of finding on foreign law (O. 38, r. 7)
(1) A party to any cause or matter who intends to adduce in evidence afinding

or decision on a question of foreign law by virtue of section 59 of the Evidence
Ordinance (Cap 8) shall-
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(@ inthe case of an action to which Order 25, rule 1, applies within 14
days after the pleadings in the action are deemed to be closed, and
(b) inthe case of any other cause or matter, within 21 days after the date on
which an appointment for the first hearing of the cause or matter is
obtained,
or in either case, within such other period as the Court may specify, serve notice of
his intention on every other party to the proceedings.
(2) Thenotice shall specify the question on which the finding or decision was
given or made and specify the document in which it is reported or recorded in
citable form.

(3 Inany cause or matter in which evidence may be given by affidavit, an
affidavit specifying the matters contained in paragraph (2) shall constitute notice
under paragraph (1) if served within the period mentioned in that paragraph.

8.  Application totrialsof issues, references, etc. (O. 38, r. 8)

The foregoing rules of this Order shall apply to trials of issues or questions of
fact or law, references, inquiries and assessments of damages as they apply to the
trial of actions.

9. Depositions: when receivable in evidenceat trial (O. 38, r.9)

(1) Nodeposition taken in any cause or matter shall be received in evidence at
thetrial of the cause or matter unless-
(@ the deposition was taken in pursuance of an order under Order 39, rule
1, and
(b) either the party against whom the evidence is offered consents or it is
proved to the satisfaction of the Court that the deponent is dead, or
beyond the jurisdiction of the Court or unable from sickness or other
infirmity to attend thetrial.

(2) A party intending to use any deposition in evidence at the trial of a cause or
matter must, a reasonable time before the trial, give notice of hisintention to do so
to the other party.

(3) A deposition purporting to be signed by the person before whom it was taken
shall be receivable in evidence without proof of the signature being the signature of
that person.

10. High Court documents admissible or receivablein evidence (O. 38, r. 10)
(1) Office copies of writs, records, pleadings and documents filed in the High

Court shall be admissible in evidence in any cause or matter and between all parties
to the same extent as the original would be admissible.

- E152 -



Annex E

Remarks

(2)  Without prejudice to the provisions of any enactment, every document
purporting to be sealed with the seal of any office or department of the High Court
shall be received in evidence without further proof, and any document purporting to
be so sealed and to be a copy of a document filed in, or issued out of, that office or
department shall be deemed to be an office copy of that document without further
proof unless the contrary is shown.

(250f 1998s. 2)

11. Evidence of consent of new trusteeto act (O. 38, r. 11)

A document purporting to contain the written consent of a person to act as
trustee and to bear his signature verified by some other person shall be evidence of
such consent.

12. Evidenceat trial may be used in subsequent proceedings (O. 38, r. 12)

Any evidence taken at the trial of any cause or matter may be used in any
subsequent proceedings in that cause or matter.

13. Order to produce document at proceeding other than trial (O. 38, r. 13)
(1) Atany stagein acause or matter the Court may order any person to attend
any proceeding in the cause or matter and produce any document, to be specified or
described in the order, the production of which appears to the Court to be necessary
for the purpose of that proceeding.
(2) No person shall be compelled by an order under paragraph (1) to produce
any document at a proceeding in a cause or matter which he could not be compelled
to produce at the trial of that cause or matter.

1. WRITS OF SUBPOENA

14. Form and issue of writ of subpoena (O. 38, r. 14)

(1) A writ of subpoenamust be in Form No. 28 or 29 in Appendix A, whichever
IS appropriate.

(2) Issueof awrit of subpoenatakes place upon its being sealed by an officer of
the Couirt.

(3 Whereawrit of subpoenaisto beissued in a cause or matter in the Court, the
appropriate office for the issue of the writ isthe Registry.

(HK)(5) Before awrit of subpoenaisissued a praecipe for the issue of the writ
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must be filed in the Registry together with a note from ajudge or master
authorizing the issue of such writ and the sum of $500 shall be deposited in the
Registry, in addition to any fee payable in respect of such issue, as adeposit in
respect of the witness' reasonable expenses; and the praecipe must contain the name
and address of the party issuing the writ, if heis acting in person, or the name or
firm and business address of that party's solicitor and also (if the solicitor isthe
agent of another) the name or firm and business address of his principal.

(HK)(6) In any proceedings, whether in chambers or in court, the Court may order
the reimbursement by one or more of the parties to a witness who has been served
with awrit of subpoenain respect of any expenses reasonably and properly
incurred by that witness.

(HK)(7) Any expenses so ordered by the Court to be paid shall be assessed by the
Court making the order or, if no such assessment is made by the Court, shall be
taxed (if not agreed) and paid by the party ordered to make such payment.

(HK)(8) A witness whose expenses have been ordered to be paid may, if the party
ordered to make such payment is the party who made the deposit on issue of the
writ of subpoena, recover such expenses, after assessment, agreement or taxation,
from the said deposit and ook to the party liable to make such payment for the
balance, if any.

(HK)(9) The deposit (or such part of it as shall remain after payment to the witness
under rule 14(8)) shall be refunded to the party that paid the deposit if-
(@) that party was not ordered to pay the costs of the witness; or
(b) that party was ordered to pay the costs of the witness and has effected
payment of such costs after assessment, agreement or taxation.

15. Morethan one name may beincluded in onewrit of subpoena
(0. 38,r.15)

The names of two or more persons may be included in one writ of subpoena
ad testificandum.

16. Amendment of writ of subpoena (O. 38, r. 16)

Where thereisamistake in any person's name or addressin awrit of
subpoena, then, if the writ has not been served, the party by whom the writ was
issued may have the writ re-sealed in correct form by filing a second praecipe under
rule 14(5) endorsed with the words "Amended and re-sealed".

17. Serviceof writ of subpoena (O. 38, r. 17)

A writ of subpoena must be served personally and, subject to rule 19, the
service shall not be valid unless effected within 12 weeks after the date of issue of
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the writ and not less than four days, or such other period as the Court may fix,
before the day on which attendance before the Court is required.

18. Duration of writ of subpoena (O. 38, r. 18)

Subject to rule 19, awrit of subpoena continues to have effect until the
conclusion of thetrial at which the attendance of the witnessis required.

19.  Writ of subpoenain aid of inferior court or tribunal (O. 38, r. 19)

(1) Theoffice of the Court out of which awrit of subpoena ad testificandum or a
writ of subpoena duces tecum in aid of an inferior court or tribunal may be issued is
the Registry, and no order of the Court for the issue of such awrit is necessary.

(2) A writ of subpoenain aid of aninferior court or tribunal continuesto have
effect until the disposal of the proceedings before that court or tribunal at which the
attendance of the witnessis required.

(3 A writ of subpoenaissued in aid of an inferior court or tribunal must be
served personally.

(4) Unlessawrit of subpoenaissued in aid of an inferior court or tribunal is duly
served on the person to whom it is directed not less than 4 days, or such other
period as the Court may fix, before the day on which the attendance of that person
before the court or tribunal is required by the writ, that person shall not be liable to
any penalty or process for failing to obey the writ.

(5) Anapplication to set aside awrit of subpoenaissued in aid of an inferior
court or tribunal may be heard by a master.

1. HEARSAY EVIDENCE
20. Application and interpretation (O. 38, r. 20)

(1) InthisPart of this Order “the Ordinance” (f4:4]) means the Evidence
Ordinance (Cap 8) and any expressions used in this Part and in Part 1V of the
Ordinance have the same meanings in this Part as they have in the said Part IV.

(2) ThisPart of this Order shall apply in relation to the trial or hearing of an
issue or question arising in a cause or matter, and to a reference, inquiry and
assessment of damages, asit appliesin relation to the trial or hearing of a cause or
matter.

(3) In this Part-
“hearsay evidence’ ({8[#]754%) means evidence consisting of hearsay within the
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meaning of section 46 of the Ordinance.
(2 of 1999 s. 6)
21. Power to call witnessfor cross-examination on hear say evidence and to
call additional evidenceto attack or support hearsay evidence (O. 38, r. 21)
(1) Where aparty tenders as hearsay evidence a statement made by a person but
does not propose to call the person who made the statement to give evidence, the
Court may, on application-
(@ alow another party to call and cross-examine the person who made the
statement on its contents;
(b) alow any party to call-
(i) additional evidence to attack or support the reliability of the
Statement;
(i) additional evidence to attack or support that first-mentioned
additional evidence.
(2) Wherethe Court allows another party to call and cross-examine the person
who made the statement, it may give such directions as it thinks fit to secure the
attendance of that person and as to the procedure to be followed.
(2 of 1999 s. 6)
22. Powersexercisablein chambers (O. 38, r. 22)
The jurisdiction of the Court under rules 20 and 21 may be exercised in
chambers.
(2 of 1999 s. 6)
23-34. (Repealed 2 of 1999 s. 6)
IV. EXPERT EVIDENCE
35. Interpretation (O. 38, r. 35)
(1) InthisPart of this Order areference to a summons for directionsincludes a Rule 116
reference to any summons or application to which, under any of these rules, Order Re;ntof()%%

25, rules 2 to 7, apply, and expressions used in this Part of this Order which are
used in the Evidence Ordinance (Cap 8) have the same meaningsin this Part of this
Order asin that Ordinance.

(2) A referenceto an expert withessin thisPart or Appendix D isa
referenceto an expert who has been instructed to give or prepar e evidence for
the purpose of proceedingsin the Court.
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35A. Expert withess'soverriding duty to Court (O. 38, r. 35A) Rule 117
Rec 102, 103

and 107

(1) It isthe duty of an expert witnessto help the Court on the matters
within his expertise.

(2) Theduty under paragraph (1) overrides any obligation to the person
from whom the expert witness has received instr uctions or by whom heis

paid.

36. Restrictionson adducing expert evidence (O. 38, r. 36)

(1) Except with the leave of the Court or where all parties agree, no expert
evidence may be adduced at the trial or hearing of any cause or matter unless the
party seeking to adduce the evidence-

(a) has applied to the Court to determine whether a direction should be given
under rule 37 or 41 (whichever is appropriate) and has complied with any
direction given on the application, or

(b) has complied with automatic directions taking effect under Order 25, rule
8(1)(b), or

(c) has complied with the automatic directions, or any other directions
ordered by the master under Order 37, rule 1(1A). (L.N. 363 of 1990)

(2) Nothing in paragraph (1) shall apply to evidence which is permitted to be

given by affidavit or shall affect the enforcement under any other provision of these

rules (except of Order 45, rule 5) of adirection given under this Part of this Order.
(L.N. 363 of 1990)

37. Direction that expert report be disclosed (O. 38, r. 37)

(1) Subject to paragraph (2), where in any cause or matter an application is made
under rule 36(1) in respect of oral expert evidence, then, unless the Court considers
that there are special reasons for not doing so, it shall direct that the substance of
the evidence be disclosed in the form of awritten report or reports to such other
parties and within such period as the Court may specify. (L.N. 404 of 1991)

(2) Nothing in paragraph (1) shall require a party to disclose a further medical
report if he proposesto rely at thetrial only on the report provided pursuant to
Order 18, rule 12(1A) or (1B) but, where a party claiming damages for personal
injuries discloses a further report, that report shall be accompanied by a statement
of the special damages claimed and, in this paragraph, “a statement of the special
damages claimed” (B i it FH 2 1) BLIHIR S I E K BUR %) - has the same
meaning asin Order 18, rule 12(1C). (L.N. 404 of 1991)

37A. Expert report to be verified by statement of truth (O. 38, r. 37A) Rule 76
Rec 26 to 32

and 35
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A report disclosed under rule 37 must be verified by a statement of truth
in accordance with Order 41A.
37B. Duty to provide expert witness with a copy of code of conduct Rule 118
(O.38,r.37B) Re;n tlofo%%

A party who instructs an expert witness shall as soon as practicable
providethe expert withess with a copy of the code of conduct set out in

Appendix D.

37C. Expert witness's declaration of duty to Court (O. 38, r. 37C)

(1) A report disclosed under rule 37 isnot admissible in evidence
unlessthereport contains a declaration by the expert witnessthat —
(a) _hehasread the code of conduct set out in Appendix D and agrees
to be bound by it;
(b) __heunderstands hisduty to the Court; and
() hehascomplied with and will continue to comply with that duty.

(2) _Oral expert evidenceisnot admissible unless the expert witness has
declared in writing, whether in areport disclosed under rule 37 or otherwise
in relation to the proceedings, that —

(a) _hehasread the code of conduct set out in Appendix D and agrees

to be bound by it;

(b) __heunderstands hisduty to the Court; and

(c) hehas complied with and will continue to comply with that duty.

(3) Thisruledoesnot apply in relation to an expert witness who was
instructed befor e the commencement of thisrule.

38. Meeting of experts(O. 38, r. 38)

In any cause or matter the Court may, if it thinksfit, direct that there be a
meeting “without prejudice” of such experts within such periods before or after the
disclosure of their reports as the Court may specify, for the purpose of identifying
those parts of their evidence which arein issue. Where such a meeting takes place
the experts may prepare ajoint statement indicating those parts of their evidence on
which they are, and those on which they are not, in agreement.

39. Disclosureof part of expert evidence (O. 38, r. 39)
Where the Court considers that any circumstances rendering it undesirable to

give adirection under rule 37 relate to part only of the evidence sought to be
adduced, the Court may, if it thinksfit, direct disclosure of the remainder.
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41. Expert evidence contained in statement (O. 38, r. 41)

Where an application is made under rule 36 in respect of expert evidence
contained in a statement and the applicant alleges that the maker of the statement
cannot or should not be called as awitness, the Court may direct that the provisions
of rules 20 to 23 inclusive and 25 to 33 inclusive shall apply with such
modifications as the Court thinksfit.

42. Puttingin evidence expert report disclosed by another party
(0. 38, r.42)

A party to any cause or matter may put in evidence any expert report
disclosed to him by any other party in accordance with this Part of this Order.

43. Timefor putting expert report in evidence (O. 38, r. 43)

Where a party to any cause or matter calls as a witness the maker of areport
which has been disclosed in accordance with a direction given under rule 37, the
report may be put in evidence at the commencement of the examination in chief of
its maker or at such other time as the Court may direct.

44. Revocation and variation of directions (O. 38, r. 44)
Any direction given under this Part of this Order may on sufficient cause
being shown be revoked or varied by a subsequent direction given at or before the

trial of the cause or matter.
(Enacted 1988)
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The Rules of the High Court (Cap 4A)

Order 41A - STATEMENTSOF TRUTH

Remarks
1. Interpretation (O. 41A,r. 1) Rule 77
Rec 26 to 32
In this Order, unless the context otherwise requires — and 35
“expert report” ( ) means areport disclosed under Order 38, rule 37;
“pleading” ( ) includes —

(a) particularsof apleading given by a party to another party,
whether voluntarily or pursuant to —
(i) _arequest of that other party: or
(i) _an order of the Court made under Order 18, rule 12(3) or (4);
and
(b) an amendment to a pleading or any of the particularsreferred toin
paragraph (a);

“witness statement” ( ) means a statement served under Order 38, rule
2A.

2. Documentsto be verified by statement of truth (O. 41A,r. 2)

(1) Thefollowing documents shall be verified by a statement of truth in
accor dance with this Order —
(a) apleading;
(b) awitness statement;
(c) _an expert report; and
(d) _any other document verification of which in accordance with this
Order isrequired by any other provision of theserulesor by a
practice direction.

(2) A pleading must be verified by a statement of truth in accor dance with
this Order notwithstanding that the party hasin the pleading made an
allegation of fact in accordance with Order 18, rule 12A, which isinconsistent
with another allegation of fact in the same pleading.

(3) IftheCourt considersthat it isexpedient to do soin a particular case, it
may direct that all or any of the documents specified in par agr aph (1) need not
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be verified by a statement of truth.

(4) All or any of the documents specified in paragraph (1) need not be
verified by a statement of truth if it isso provided by a practice dir ection.

(5) A practicedirection may only provide that all or any of the documents
specified in paragraph (1) need not be verified by a statement of truth if the
documents or document relateto a matter that isto be heard in a specialist
list.

3. Signing of statement of truth (O. 41A,r. 3)

(1) Subject to paragraphs (4), (5), (6) and (7), a statement of truth shall be
signed by —
(a) _inthe case of awitness statement or expert report, the maker of the
statement or report;
(b) _inany other case—
() theparty or where appropriate, his next friend or_ guardian
ad litem; or
(i) __thelegal representative of the party or next friend or
guardian ad litem.

(2)  Subject to paragraphs (5), (6) and (7), where a party isa body of

per sons, cor porate or_unincor por ate, the statement of truth shall be signed by
a person holding a senior position in the body. That person shall statethe
office or_position he holds.

(3) _Each of thefollowing personsis a person holding a senior position —
(@) __inrespect of acorporation, any director, manager, secretary or
other similar officer of the corporation; and
(b) _inrespect of an unincor porated association, any corresponding
person appropriate to that unincor porated association.

(4) __ Subject to paragraphs (5), (6) and (7), wherethe party is a partnership,
the statement of truth shall be signed by —
(a) __any of thepartners; or
(b) aperson having the control or management of the partnership
business.

(5) A statement of truth in or in relation to a pleading may be made by —
(@) _aperson whoisnot aparty; or
(b) two or more partiesjointly,

if thisis permitted by a practice direction.
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(6)  Aninsurer or the Motor Insurers Bureau of Hong Kong may sign a
statement of truth in or in relation to a pleading on behalf of a party wherethe
insurer or the Motor Insurers Bureau of Hong Kong has a financial inter est
in the result of proceedings brought wholly or partially by or against that

party.

(7) ___1f morethan oneinsurer isconducting proceedings on behalf of a
plaintiff or defendant, a statement of truth in or in arelation to a pleading
may be signed by an officer responsible for the case asthelead insurer, but —
(a) theperson signing shall specify the capacity in which he signs;
(b) _thestatement of truth must be a statement that the lead insurer
believesthat the facts stated in the document aretrue; and
(c) theCourt may order that the statement of truth also be signed by
oneor more of the parties.

4, Effect of statement of truth (O. 41A,r. 4)

(1) Subject to paragraph (2), a statement of truth is a statement that —
(a) _theparty putting forward the document believesthe facts stated in
the document aretrue; or
(b) _inthe case of awitness statement or expert report, the maker of the
witness statement or expert report believesthat the facts stated in
the document aretrue.

(2) __If aparty isconducting proceedingswith a next friend or guardian ad
litem, the statement of truth in or in relation to a pleading is a statement that
the next friend or guardian ad litem believesthefacts stated in the document
being verified aretrue.

(3) _Wherealegal representative or insurer has signed a statement of truth
on behalf of aparty, the Court shall treat his signature as his statement that —

(a) __theparty on whose behalf he has signed had authorized him to do
S0;

(b) beforesigning he had explained to the party that in signing the
statement of truth he would be confirming the party's belief that
thefacts stated in the document wer e true; and

(c) _beforesigning he had informed the party of the possible
conseqguencesto the party if it should subsequently appear that the
party did not have an honest belief in the truth of those facts.

5. Form of statement of truth (O. 41A,r.5)

(1) Theform of the statement of truth verifying a document other than a
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witness statement and expert report shall be as follows —
“Il believe][the (plaintiff or as may be) believes] that the facts stated in
this [name document beinqg verified] aretrue.”.

(2) Theform of the statement of truth verifying a witness statement or
expert report shall be asfollows —
“| believe that the facts stated in this [name document being verified] are
true.”.

(3)  Wherethe statement of truth is not contained in the document which it
verifies—
(a) thedocument containing the statement of truth must be headed
with thetitle of the proceedings and the action number; and
(b) thedocument being verified must beidentified in the statement of
truth asfollows —
(i) pleading: “the[statement of claim or as may be] served on the
[name of party] on [date]” ;
(i) _particularsof pleading: “the particulars of pleading issued on
[date]”;
(iii) amendment to a pleading or particulars of pleading: “the
amendment to [name document being verified], made on
[date]”;
(iv) _witness statement: “the witness statement filed on [date] or
served on [party] on [date]”;
(v) _expert report: “the expert report disclosed to [party] on

[date]”.

6. Failureto verify pleading (O. 41A,r. 6)

(1) If aparty failsto verify hispleading by a statement of truth —
(a) thepleading remains effective unless struck out; but
(b) _theparty may not rely on the pleading as evidence of any of the
mattersset out init.

(2) TheCourt may order to be struck out a pleading which is not verified by
a statement of truth.

(3) Any party may apply for an order under paragraph (2).

7. Failureto verify witness statement or expert report (O. 41A,r. 7)

If the maker of awitness statement or expert report failsto verify the
witness statement or expert report by a statement of truth, the Court may
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direct that it shall not be admissiblein evidence.

8. Power of Court to require document to be verified (O. 41A,r. 8)

(1) TheCourt may order a person who has failed to verify a document
in accordance with this Order to verify the document.

(2) Any party may apply for an order under paragraph (1).

0. Verified statement to be used as evidence in interlocutory proceedings

(0.41A,1.9)

A document verified by a statement of truth may be used as evidencein
any interlocutory proceedings.

10. Falsestatements(O. 41A,r. 10)

(1) Proceedingsfor contempt of court may be brought against a person if he
makes, or causes to be made, a false statement in a document verified by a
statement of truth without an honest belief in itstruth.

(2) _ Proceedings under thisrule may be brought only —
(a) by theSecretary for Justice or a person aggrieved by the false
statement; and
(b)__with theleave of the Court.

(3) TheCourt shall not grant the permission under paragraph (2) unlessit
is satisfied that the punishment for contempt of court is proportionate and
appropriatein relation to the false statement.

(4) Proceedings under thisrule are subject to thelaw réating to contempt
of court and thisruleiswithout prejudiceto such law.

11. Transitional (O. 41A,r. 11)

This Order does not apply in relation to a document in any action if that
document was filed, served or exchanged befor e the commencement of this
Order.
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The Rulesof the High Court (Cap 4A)

Order 53- APPLICATIONSFOR JUDICIAL REVIEW

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks

Rule 147
Rec 144 to 148

1A. Interpretation (O.53,r. 1A)

In thisOrder —
“application for judicial review” ( ) means an application in accordance
with thisOrder for areview of the lawfulness of —
(a) _an enactment; or
(b) adecision, action or failureto act in relation to the exercise of a
public function;

“interested party” ( ), in relation to an application for judicial review,
means any person (other than the applicant and respondent) who is dir ectly
affected by the application.

1. Cases appropriate for application for judicial review (O.53,r. 1)
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(1) An application for judicial review must be made if the applicant is
seeking —
(a) __an order for mandamus, prohibition or certiorari; or
(b) __aninjunction under section 21J of the Ordinancerestraining a
person from acting in any officein which heis not entitled to act.

(2) __An application for judicial review may be madeif the applicant is
seeking —

(a) __adeclaration; or

(b) __an.injunction (not being an injunction mentioned in paragraph

(1)(b)).

(3) An application for judicial review may include an application for an
awar d of damages, restitution or the recovery of a sum due but may not seek
such aremedy alone.

2. Joinder of claimsfor relief (O.53,r. 2)
On an application for judicia review any relief mentioned in rule 1(1) or (2)

may be claimed as an aternative or in addition to any other relief so mentioned if it
arises out of or relates to or is connected with the same matter.

2A. Application for leaveto apply for judicial review (O. 53, r. 2A)

(1) Noapplication for judicial review may be made unlessthe leave of the
Court has been obtained in accordance with this Order, or wherethecaseis
one of urgency, in accordance with the practice direction issued for the

pur poses of this paragraph.

(2) _An application for leave must be made by filing in the Registry —
(a) _anoticein Form 86A containing a statement of —
(i) thename and description of the applicant;
(i) _therelief sought and the grounds upon which it is sought;
(iii) the name and description of all interested parties;
(iv) the name and address of the applicant's solicitors (if any); and

(v) theapplicant'saddressfor service; and
(b) an affidavit verifying the factsrelied on.

2B. Service of notice of application for leave (O. 53, r. 2B)

Thenotice of application for leave together with the affidavit verifying
thefactsrelied on must be served on —
(a) _theproposed respondent; and
(b) __unlessthe Court otherwise directs, any person the applicant
considersto be an interested party,
within 7 days after the date of thefiling of the notice of application.
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2C. Acknowledgment of service of notice of application for leave

(0.53,r.20)

(1) Any person served with the notice of application for leave who wishesto
take part in thejudicial review must file an acknowledgment of servicein
Form No. in accordance with thisrule.

(2) __ An acknowledgment of service must be —
(a) filed not morethan 21 days after service of the notice of application
for leave; and
(b) served on —
(i) theapplicant; and
(i) _subject to any direction under rule 2B(b), any interested
party named in the notice of application, as soon as
practicable and, in any event, not later than 7 days after it is
filed.

(3) Thetimelimitsunder thisrule may not be extended by agr eement
between the parties.

(4) __ The acknowledgment of service—
(@ must —
() wheretheperson filing it intends to contest the application for
leave, set out a summary of hisgroundsfor doing so; and
(i) _wherethe person filing it intendsto support the application
for leave, set out a summary of his grounds (other than those
stated in the notice of application for leave) for doing so;
(b)  must state the name and addr ess of any per son whom the person
filing it considersto be an interested party; and
(c) may include or be accompanied by an application for directions.

2D. Failureto file acknowledgment of service (O. 53, r. 2D)

(1)  Whereaperson served with the notice of application for |leave hasfailed
to file an acknowledgment of servicein accordance with rule 2C, he—
(a) __may not takepart in a hearing to decide whether |eave should be
given unlessthe Court allows him to do so; but
(b) may takepart in the hearing of thejudicial review if he complies
with any direction of the Court regarding thefiling and service of —
(i) __detailed groundsfor _contesting the application for judicial
review or supporting it on additional grounds; and
(i) __any affidavit evidence.

(2) Wheretheperson takespart in the hearing of thejudicial hearing, the
Court may take hisfailureto file an acknowledgment of service into account
when deciding what order to make about costs.
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3. Grant of leave to apply for judicial review (O. 53, r. 3)

Rule 149
Rec 144 to 148

(3) Fhejudgemay-determinetheapplication-The judge may determinethe

application for |eave without a hearing, unless a hearing is requested in the notice
of application, and need not sit in open court; and in any case the Registrar shall
serve a copy of the judge's order on the applicant.

(HK)(4) Where an application for leave isrefused by ajudge or is granted on terms,
the applicant may appeal against the judge's order to the Court of Appeal within 10
days after such order.

(6) Without prejudice to its powers conferred by Order 20, rule 8, the Court
hearing an application for leave may allow the applicant's statement to be amended,
whether by specifying different or additional grounds or relief or otherwise, on
such terms, if any, as the Court thinksfit.

(7)  The Court shall not grant leave unless it considers that the applicant has a
sufficient interest in the matter to which the application relates.

(8 Whereleaveis sought to apply for an order of certiorari to remove for the
purpose of its being quashed any judgment, order, conviction or other proceeding
which is subject to appeal and atimeislimited for the bringing of the appeal, the
Court may adjourn the application for leave until the appeal is determined or the
time for appealing has expired.

(9 If the Court grants leave it may impose such terms as to costs and as to
giving security asit thinksfit.

(10) Whereleaveto apply for judicial review is granted, then-

(@ if therelief sought isan order of prohibition or certiorari and the Court
so directs, the grant shall operate as a stay of the proceedings to which
the application relates until the determination of the application or until
the Court otherwise orders;

(b) if any other relief is sought, the Court may at any time grant in the
proceedings such interim relief as could be granted in an action begun
by writ.
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3A. Respondent etc. may not apply to set aside (O. 53, r. 3A)

Neither the respondent nor any other person served with an application
for leave to apply for judicial review may apply to set aside an order giving
leave to make the application.

4. Delay in applying for relief (O. 53, r. 4)

(1) Anapplication for leave to apply for judicial review shall be made promptly
and in any event within three months from the date when grounds for the
application first arose unless the Court considers that there is good reason for
extending the period within which the application shall be made. (L.N. 356 of
1988)

(2) Wheretherelief sought isan order of certiorari in respect of any judgment,
order, conviction or other proceeding, the date when grounds for the application
first arose shall be taken to be the date of that judgment, order, conviction or
proceeding.

(3 The preceding paragraphs are without prejudice to any statutory provision

which has the effect of limiting the time within which an application for judicial
review may be made.

4A. Serviceof order giving leave (O. 53, r. 4A)

(1) Whereleaveto make an application for judicial review is granted, the
Court may also give dir ections asto the management of the case.

(2) Theapplicant for judicial review shall, within 14 days after the leave
was granted, servetheorder giving leave and any directions given under
paragraph (1) on —
(a) therespondent (whether or not he hasfiled an acknowledgment of
service under rule 2C); and
(b) _all interested parties who have filed an acknowledgment of service
under rule 2C.

5. Mode of applying for judicial review (O. 53, r. 5)

(1) When leave has been granted to make an application for judicial review,
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Rec 144 to 148

Rule 151

Rec 144 to 148

Rule 26
Rec 10t0 16
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the application must be made by originating summonsto ajudge sitting in
open court or, if the judge granting leave has so ordered, to ajudgein
chambers.

(3) The netice-ef-metion-or-summens-originating summons must be served on
all persons directly affected and, where it relates to any proceedingsin or before a
court and the object of the application is either to compel the court or an officer of
the court to do any act in relation to the proceedings or to quash them or any order
made therein, the retice-er-summens-summons must also be served on the clerk or
registrar of the court and, where any objection to the conduct of the judgeisto be
made, on that judge.

(4)  Unlessthe Court granting leave has otherwise directed, there must be at |east
10 days between the service of the netice-ef-metion-er-summens-summons and the
day named therein for the hearing.

(5) A-metion-An originating summons must be entered for hearing within 14
days after the grant of leave.

(6) Anaffidavit giving the names and addresses of, and the places and dates of
service on, all persons who have been served with the netice-ef-metion-originating
summons must be filed before themetien-the summonsis entered for hearing and,
if any person who ought to be served under this rule has not been served, the
affidavit must state that fact and the reason for it; and the affidavit shall be before
the Court on the hearing of-the-metienthe summons .

(7) If onthe hearing of themetien-originating summons the Court is of opinion
that any person who ought, whether under this rule or otherwise, to have been
served has not been served, the Court may adjourn the hearing on such terms (if
any) asit may direct in order that the retice-summons may be served on that
person.

5A. Filing of groundsfor contesting or supporting application for judicial Rule 152
review (0.53,r. 5A) Rec 144 to 148

If the respondent or any other person who hasfiled an acknowledgment
of service under rule 2C wishesto contest the application for judicial review or
support it on aground other than one contained in the notice of application
for leave, he shall, within 35 days after service of the order giving leave to
apply for judicial leave, filein the Registry and serve on the applicant and all
other interested parties—

(a) _detailed groundsfor contesting the application for judicial review

or supporting it on additional grounds; and

(b) __any affidavit evidence.

5B. Applicant may not rely on additional grounds unless|eave given

(0.53,r.5B)
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At the hearing of the application for judicial review, the applicant may
not seek to rely on grounds other than those for which he has been given leave
to apply for it unlessthe leave of the Court has been given.
5C. Evidence (0.53,r.5C)
At the hearing of the application for judicial review, no affidavit
evidence may berdied on unless—
(a) it hasbeen served in accordance with any —
(i) ruleunder thisOrder; or
(ii) direction of the Court: or
(b) theCourt gives leave.
5D. Court'spowersto hear any person (O. 53, r. 5D)
(1) Any person may apply for leaveto —
(a) fileevidence or
(b) makerepresentations at the hearing of the application for judicial
review.
(2) An application under paragraph (1) must be made promptly.
Rule 153
Rec 144 to 148
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7. Claim for damages (O. 53, 1. 7)

(1) Onanapplication for judicia review the judge may, subject to paragraph (2),
award damages to the applicant if-

(8 hehasincluded in the statement in support of his application for leave
under rule-3-rule 2A aclaim for damages arising from any matter to
which the application relates, and

(b) the Court is satisfied that, if the claim had been made in an action
begun by the applicant at the time of making his application, it could
have been awarded damages.

(2) Order 18, rule 12, shall apply to a statement relating to a claim for damages
asit applies to a pleading.

8.  Application for discovery, interrogatories, cr oss-examination, etc.
(©.53,r.8)

(1) Unlessthejudge otherwise directs, any interlocutory application in
proceedings on an application for judicial review may be made to any judgein
chambers or a master.

(2) Inthisparagraph “interlocutory application” (31 1F % Hi5%) includes an
application for an order under Order 24 or 26 or Order 38, rule 2(3), or for an order
dismissing the proceedings by consent of the parties.

(3 Thisruleiswithout prejudice to any statutory provision or rule of law
restricting the making of an order against the Crown.

0. Hearing of application for judicial review (O. 53, r. 9)

(1) Onthe hearing of any metien-er-summons under rule 5, any person who
desires to be heard #r-oppesitiento-in opposition to or in support of the metion-or
summons, and appears to the Court to be a proper person to be heard, shall be
heard, notwithstanding that he has not been served with netice-of-themetion-or-the
summons.

(2) Wheretherelief sought is or includes an order of certiorari to remove any
proceedings for the purpose of quashing them, the applicant may not question the
validity of any order, warrant, commitment, conviction, inquisition or record unless
before the hearing of the motion or summons he has lodged with the Registrar a
copy thereof verified by affidavit or accounts for hisfailure to do so to the
satisfaction of the Court hearing the motion or summons.
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(3 Wherean order of certiorari ismadein any such case asisreferred to in
paragraph (2), the order shall, subject to paragraph (4), direct that the proceedings
shall be quashed forthwith on their removal into the Court of First Instance. (25 of
1998 s. 2)

(4) Wheretherelief sought is an order of certiorari and the Court is satisfied that
there are grounds for quashing the decision to which the application relates, the
Court may, in addition to quashing it, remit the matter to the court, tribunal or
authority concerned with a direction to reconsider it and reach adecisionin
accordance with the findings of the Couirt.

(5) Wheretherelief sought is adeclaration, an injunction or damages and the
Court considers that it should not be granted on an application for judicial review
but might have been granted if it had been sought in an action begun by writ by the
applicant at the time of making his application, the Court may, instead of refusing
the application, order the proceedings to continue asif they had been begun by
writ; and Order 28, rule 8, shall apply asif the application had been made by
summons.

10. Savingfor person acting in obedience to mandamus (O. 53, r. 10)

No action or proceeding shall be begun or prosecuted against any personin
respect of anything done in obedience to an order of mandamus.
12.  Consolidation of applications (O. 53, r. 12)

Where there is more than one application pending under section 21K of the
Ordinance against several personsin respect of the same office, and on the same
grounds, the Court may order the applications to be consolidated.

13. Order made by judge may be set aside, etc. (O. 53, r. 13)

(HK) An appeal shall lie, from an order of ajudge granting or refusing an
application for judicial review, to the Court of Appeal, which may set aside or
confirm any such order or substitute such order as ought to have been made.
14. Meaningof “Court” (O.53,r. 14)

In relation to the hearing by ajudge of an application for leave under rule 3
or of an application for judicial review, any reference in this Order to “the Court”

(V£ 2) shall, unless the context otherwise requires, be construed as areference to
the judge.

(Enacted 1988)
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15. Transitional provision relating to rule 26 of Amendment Rules 2007

(O0.53,r.15)

Where, immediately befor e the commencement of rule 26 (" the
amending rule") of the Amendment Rules 2007, an application by originating
motion made under rule 5(1) asin forceimmediately beforethe
commencement is pending, then the application isto be determined asif the
amending rule had not been made.

16. Transitional provision relating to Part 22 of the Amendment Rules 2007
(0.53,r.15)

Where, immediately befor e the commencement of Part 22 of the
Amendment Rules 2007, an application for judicial review madein accordance
with thisOrder asin forceimmediately before the commencement is pending,
then nothing in that Part isto apply in relation to the application, and this
Order in forceimmediately before the commencement isto continueto apply
in relation to the application asif that Part had not been made.
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 58 - APPEALSFROM MASTERS

Remarks

1.  Appealsfrom certain decisions of mastersto ajudgein chambers
(0.58,r.1)

(1) Except asprovided by rule 2, Order 5, rule 6, and Order 12, rule 1, an appeal

shall lieto ajudge in chambers from any judgment, order or decision of a master, Rule 121
irrespective of whether the judgment, order or decision is made on the basis of Rec 109
written submissions only or after hearing.

(2) The appeal shall be brought by serving on every other party to the
proceedings in which the judgment, order or decision was given or made a hotice to
attend before the judge on a day specified in the notice or as on such other day as
may be directed.

(3) Unlessthe Court otherwise orders, the notice must be issued within 14 days
after the judgment, order or decision appealed against was given or made and must
be served within 5 days after issue and an appeal to which this rule applies shall not
be heard sooner than 2 clear days after such service. (L.N. 404 of 1991; L.N. 129 of
2000)

(4) Except so far asthe Court may otherwise direct, an appeal under thisrule
shall not operate as a stay of the proceedings in which the appeal is brought.

2. Appealsfrom certain decisions of mastersto Court of Appeal
(O.58,r1.2)

An appeal shall lieto the Court of Appeal from any judgment, order or
decision (other than an interlocutory judgment, order or decision) of a master,
given or made-
(HK)(a@) on the hearing or determination of any cause, matter, question or
issue tried before him under Order 14, rule 6(2) and Order 36, rule 1;
(b) on an assessment of damages under Order 37 or otherwise; or

(HK)(c) on the hearing or determination of an application under Order 84A,
rule 3; or (L.N. 127 of 1995)

(HK)(d) on the hearing or determination of an application under Order 49B;

or

(HK)(e) on the hearing of a petition for winding-up or bankruptcy. (L.N. 404

of 1991)

7. Appeal from judgment, etc. of judgein interpleader proceedings
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(0.58,r1.7)

(1) Any judgment, order or decision of ajudge given or made in summarily
determining under Order 17, rule 5(2)(b) or (c), any question at issue between
claimantsin interpleader proceedings shall be final and conclusive against the
claimants and all persons claiming under them unless |eave to appeal to the Court
of Appeal is given by the judge or the Court of Appeal.

(2) Wherean interpleader issue istried by ajudge (with or without ajury), an
appeal shall lieto the Court of Appeal, without the leave of the judge or that Court,
from any judgment, order or decision given or made by the judge on the trial.

(3 Thetime within which notice of appeal under this rule must be served shall
be the same as in the case of an appeal from an interlocutory order.

(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 59 - APPEALSTO THE COURT OF APPEAL

1.  Application of Order to appeals (O. 59, r. 1)

This Order applies, subject to the provisions of these rules with respect to
particular appeals, to every appeal to the Court of Appeal (including so far asitis
applicable thereto, any appeal to that Court from a master or other officer of the
High Court or from any tribunal from which an appeal lies to that Court under or
by virtue of any enactment) not being an appeal for which other provision is made
by these rules and references to "the court below" apply to any Court, tribunal or
person from which such appeal lies.

(25 0f 1998 s. 2)

2. Application of Order to applicationsfor new trial (O. 59, r. 2)

This Order (except so much of rule 3(1) as provides that an appeal shall be
by way of rehearing and except rule 11 (1)) applies to an application to the Court of
Appeal for anew trial or to set aside averdict, finding or judgment after trial with
or without ajury, asit appliesto an appeal to that Court, and referencesin this
Order to an appeal and to an appellant shall be construed accordingly.

GENERAL PROVISIONSASTO APPEALS
3. Notice of appeal (O. 59, r. 3)

(1) Anappeal to the Court of Appeal shall be by way of rehearing and must be
brought by motion, and the notice of the motion isreferred to in this Order as
“notice of appeal”.

(2) Notice of appeal may be given either in respect of the whole or in respect of
any specified part of the judgment or order of the court below; and every such
notice must specify the grounds of the appeal and the precise form of the order
which the appellant proposes to ask the Court of Appeal to make.

(3  Except with the leave of the Court of Appeal or asingle judge, the appellant
shall not be entitled on the hearing of an appeal to rely on any grounds of appeal, or
to apply for any relief, not specified in the notice of appeal. (L.N. 404 of 1991)

(5 A notice of appeal must be served on all partiesto the proceedingsin the
court below who are directly affected by the appeal; and, subject to rule 8, it shall
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not be necessary to serve the notice on parties not so affected.

(6) No notice of appeal shall be given by arespondent in a case to which rule
6(1) relates.

4.  Timefor appealing (O. 59, r. 4)

(HK)(1) Except as otherwise provided by these rules, every notice of appeal must
be served under rule 3(5) not later than the expiration of the following period
beginning on the date immediately following the date on which the judgment or
order of the court below was sealed or otherwise perfected, that isto say- (L.N. 165
of 1992)

(@) inthe case of an appeal from an interlocutory order (not being such an
order asis mentioned in sub-paragraph (b)) and in the case of an appeal
from a judgment or order given or made under Order 14 or Order 86,
14 days;

(b) inthe case of an appeal from an order or decision made or given in the
matter of the winding up of a company, or in the matter of any
bankruptcy, 28 days; (L.N. 129 of 2000)

(c) inany other case, 28 days. (L.N. 129 of 2000)

(2) Inthe case where an appeal may lie from ajudgment of the Court of First
Instance under Division 3 of Part |1 of the Hong Kong Court of Final Appeal
Ordinance (Cap 484), the following period of time shall be disregarded in
determining the period referred to in paragraph (1)-

(@ wherean application has been made under section 27C of that
Ordinance, the period from the date on which the judgment is given to
the date on which the application is determined; or

(b) where an application has been made under section 27D of that
Ordinance, the period from the date on which the judgment is given to
the date on which the application is determined. (11 of 2002 s. 7)

(3 Whereleaveto appeal is granted by the Court of Appeal upon an application
made within the time limited for serving notice of appeal under paragraph (1), a
notice of appea may, instead of being served within that time, be served within 7
days after the date when leave is granted.

5. Setting down appeal (O. 59, r. 5)

(1) Within 7 days after the later of (i) the date on which service of the notice of
appeal was effected, or (ii) the date on which the judgment or order of the Court
below was sealed or otherwise perfected, the appellant must lodge with the
Registrar-
(@) acopy of the said judgment or order, and
(b) two copies of the notice of appeal, one of which shall be indorsed with
the amount of the fee paid, and the other indorsed with a certificate of
the date of service of the notice.
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(2) Upon the said documents being | eft, the Registrar shall file one copy of the
notice of appeal and cause the appeal to be set down in the list of appeals; and the
appeal shall come on to be heard according to its order in that list unless the Court
of Appeal or ajudge of that Court otherwise orders.

(4)  Within 4 days after an appeal has been set down, the appellant must give
notice to that effect to all parties on whom the notice of appeal was served.

6. Respondent's notice (O. 59, r. 6)

(1) A respondent who, having been served with a notice of appeal, desires-

(@ to contend on the appeal that the decision of the court below should be
varied, either in any event or in the event of the appeal being allowed in
whole or in part, or

(b) to contend that the decision of the court below should be affirmed on
grounds other than those relied upon by that court, or

(c) tocontend by way of cross-appeal that the decision of the court below
was wrong in whole or in part,

must give notice to that effect, specifying the grounds of his contention and, in a
case to which sub-paragraph (a) or (c) relates, the precise form of the order which
he proposes to ask the Court to make.

(2) Except with the leave of the Court of Appeal or asingle judge, a respondent
shall not be entitled on the hearing of the appeal to apply for any relief not specified
in a notice under paragraph (1) or to rely, in support of any contention, upon any
ground which has not been specified in such anotice or relied upon by the court
below. (L.N. 404 of 1991)

(HK)(3) Any notice given by arespondent under thisrule (in this Order referred to
as a"respondent's notice") must be served on the appellant, and on al partiesto the
proceedings in the court below who are directly affected by the contentions of the
respondent, and must be served-

(@ wherethe notice of appeal related to an interlocutory order, within 14

days, and

(b) inany other case, within 21 days,

after the service of the notice of appeal on the respondent.

(4) A party by whom arespondent's notice is given must, within 2 days after
service of the notice, furnish 2 copies of the notice to the Registrar.

7.  Amendment of notice of appeal and respondent’'s notice (O. 59, r. 7)

(1) A notice of appeal or respondent’s notice may be amended-
(@ by or with the leave of the Court of Appeal or asingle judge at any
time; (L.N. 404 of 1991)
(b) without such leave, by supplementary notice served not less than three
weeks before the date fixed for the hearing of the appeal.
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(2) A party by whom a supplementary notice is served under this rule must,
within 2 days after service of the notice, furnish two copies of the notice to the
Registrar.

8. Directions of the Court asto service (O. 59, r. 8)

(1) The Court of Appeal or asingle judge may in any case direct that a notice of
appeal or respondent's notice be served on any party to the proceedings in the court
below on whom it has not been served, or on any person not party to those
proceedings. (L.N. 404 of 1991)

(2) Whereadirectionisgiven under paragraph (1) the hearing of the appeal may
be postponed or adjourned for such period and on such terms as may be just and
such judgment may be given and such order made on the appeal as might have been
given or made if the persons served in pursuance of the direction had originally
been parties.

9. Documents to be lodged by appellant (O. 59, r. 9)

(1) Netlessthan7daysNot lessthan 14 days before the appeal islikely to be Rule 122
listed for hearing the appellant must cause to be lodged with the Registrar the Rec 110 and 112
number of copies for which paragraph (2) provides of each of the following
documents, namely-

(@ thenotice of appedl;

(b) the respondent's notice;

(c) any supplementary notice served under rule 7,

(d) thejudgment or order of the court below;

(e) theoriginating process by which the proceedings in the court below
were begun, any interlocutory or other related process which isthe
subject of the appeal, the pleadings (including particulars), if any, and,
in the case of an appeal in an Admiralty cause or matter, the
preliminary acts, if any;

(f) thetranscript of the official shorthand note, if any, of the judgment or
order of the court below or, in the absence of such a note, the judge's
note of hisreasons for giving the judgment or making the order;

(g) such parts of the transcript of the official shorthand note, if any, of the
evidence given in the court below as are relevant to any question at
issue on the appeal or, in the absence of such a note, such parts of the
judge's note of the evidence as are relevant to any such question;

(h) any list of exhibits made under Order 35, rule 11, or the schedule of
evidence, as the case may be;

(HK)(i) such documents, affidavits, exhibits, or parts of exhibits, aswerein
evidence in the court below and as are relevant to any question at issue
on the appeal.

(2) Unless otherwise directed the number of copies to be lodged in accordance
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with paragraph (1) is three copies except-
(@ wherethe appeal isto be heard by two judgesin which case it istwo
copies, or
(b) inthe case of an appeal in an Admiralty cause or matter, in which case
itisfour copiesor, if the Court of Appeal isto hear the appeal with
assessors, SiX copies.

(2A) When the transcripts, if any, referred to initems (f) and (g) of paragraph (1)
have been bespoken by the appellant and paid for, the number of such transcripts
required in accordance with paragraph (2) shall be sent by the official shorthand
writer or transcriber direct to the Registrar.

(3 Atany time after an appeal has been set down in accordance with rule 5 the
Registrar may give such directions in relation to the documents to be produced at
the appeal, and the manner in which they are to be presented, and as to other
matters incidental to the conduct of the appeal, as appear best adapted to secure the
just, expeditious and economical disposal of the appeal.

(4) Thedirections referred to in paragraph (3) may be given without a hearing
provided always that the Registrar may at any time issue a summons requiring the
parties to an appeal to attend before him and any party to an appeal may apply at
any time for an appointment before the Registrar.

10. General powersof the Court (O. 59, r. 10)

(1) Inrelation to an appeal the Court of Appeal shall have all the powers and
duties as to amendment and otherwise of the Court of First Instance. (25 of 1998 s.
2)

(2) The Court of Appeal shall have power to receive further evidence on
guestions of fact, either by oral examination in court, by affidavit, or by deposition
taken before an examiner, but, in the case of an appeal from ajudgment after trial
or hearing of any cause or matter on the merits, no such further evidence (other
than evidence as to matters which have occurred after the date of the trial or
hearing) shall be admitted except on specia grounds.

(3 The Court of Appeal shall have power to draw inferences of fact and to give
any judgment and make any order which ought to have been given or made, and to
make such further or other order as the case may require.

(4) The powers of the Court of Appeal under the foregoing provisions of this
rule may be exercised notwithstanding that no notice of appeal or respondent's
notice has been given in respect of any particular part of the decision of the court
below or by any particular party to the proceedings in that court, or that any ground
for allowing the appeal or for affirming or varying the decision of that court is not
specified in such a notice; and the Court of Appeal may make any order, on such
terms as the Court thinks just, to ensure the determination on the merits of the real
guestion in controversy between the parties.
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(5) The Court of Appeal may, in special circumstances, order that such security
shall be given for the costs of an appeal as may be just..

(6) The powers of the Court of Appeal in respect of an appeal shall not be
restricted by reason of any interlocutory order from which there has been no appeal.

(7)  Documents impounded by order of the Court of Appeal shall not be delivered
out of the custody of that Court except in compliance with an order of that Court:
Provided that where a Law Officer or the Crown Prosecutor makes a written
request in that behalf, documents so impounded shall be delivered into his custody.

(8 Documentsimpounded by order of the Court of Appeal, while in the custody
of that Court, shall not be inspected except by a person authorized to do so by an
order of that Court.

(99 Inany proceedings incidental to any cause or matter pending before the
Court of Appeal, the powers conferred by this rule on the Court may be exercised
by asinglejudge: (L.N. 404 of 1991)
Provided that the said powers of the Court of Appeal shall be exercisable only by
that Court or asingle judge in relation to-

(@ thegrant, variation, discharge or enforcement of an injunction, or an

undertaking given in lieu of an injunction; and
(b) thegrant or lifting of a stay of execution or proceedings.

11. Powersof the Court asto new trials (O. 59, r. 11)

(1) Onthe hearing of any appeal the Court of Appeal may, if it thinksfit, make
any such order as could be made in pursuance of an application for anew tria or to
set aside a verdict, finding or judgment of the court below.

(2) The Court of Appeal shall not be bound to order a new trial on the ground of
misdirection, or of the improper admission or rejection of evidence, or because the
verdict of the jury was not taken upon a question which the judge at the trial was
not asked to leave to them, unless in the opinion of the Court of Appeal some
substantial wrong or miscarriage has been thereby occasioned.

(3 A new trial may be ordered on any question without interfering with the
finding or decision on any other question; and if it appears to the Court of Appeal
that any such wrong or miscarriage asis mentioned in paragraph (2) affects part
only of the matter in controversy, or one or some only of the parties, the Court may
order anew trial asto that part only, or asto that party or those parties only, and
givefinal judgment as to the remainder.
(4) Inany case wherethe Court of Appeal has power to order anew trial on the
ground that damages awarded by ajury are excessive or inadequate, the Court may,
in lieu of ordering anew trial-
(@ with the consent of all parties concerned, substitute for the sum
awarded by the jury such sum as appears to the Court to be proper;
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(b) with the consent of the party entitled to receive or liable to pay the
damages, as the case may be, reduce or increase the sum awarded by
the jury by such amount as appears to the Court to be proper in respect
of any distinct head of damages erroneously included in or excluded
from the sum so awarded;
but except as aforesaid the Court of Appeal shall not have power to reduce or
increase the damages awarded by ajury.
(5) A new trial shall not be ordered by reason of the ruling of any judge that a
document is sufficiently stamped or does not require to be stamped.
12. Evidenceon appeal (O. 59, r. 12)
Where any question of fact isinvolved in an appeal, the evidence taken in the
court below bearing on the question shall, subject to any direction of the Court of
Appeal or asingle judge, be brought before that Court as follows-
(@) inthe case of evidence taken by affidavit, by the production of atrue
copy of such affidavit;
(b) inthe case of evidence given oraly, by a copy of so much of the
transcript of the official shorthand note asis relevant or by a copy of
the judge's note, where he has intimated that in the event of an appeal
his note will be sufficient, or by such other means as the Court of
Appeal or asingle judge, may direct.
(L.N. 404 of 1991)
12A. Non-disclosure of payment into court (O. 59, r. 12A)
(1)) Where-
(@ any question on an appeal in an action for adebt, damages or salvage
relatesto liability for the debt, damages or salvage or to the amount
thereof, and
(b) money was paid into court under Order22-rule-1Order 22, inthe Rule 82
proceedings in the court below before judgment, %

neither the fact of the payment nor the amount thereof shall be stated in the notice
of appeal or the respondent's notice or in any supplementary notice or be
communicated to the Court of Appeal until all such questions have been decided.
Thisrule shall not apply in the case of an appeal asto costs only or an appeal in an
action to which a defence of tender before action was pleaded.

(2) For the purpose of complying with this rule the appellant must cause to be
omitted from the copies of the documents lodged by him under rule 9(d) and (f)

every part thereof which states that money was paid into court in the proceedingsin
that court before judgment.

13. Stay of execution, etc. (O. 59, r. 13)
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(1) Except so far asthe court below or the Court of Appeal or asingle judge may
otherwise direct-
(@ anappeal shall not operate as a stay of execution or of proceedings
under the decision of the court below;
(b) nointermediate act or proceeding shall be invalidated by an appeal.

(2) Onan appeal from the Court of First Instance, interest for such time as
execution has been delayed by the appeal shall be allowed unless the Court
otherwise orders.

(25 of 1998 s. 2)

14. Applicationstothe Court of Appeal (O. 59, r. 14)

(1) Unlessotherwise directed, every application to the Court of Appeal or a
single judge which is not made ex parte must be made by summons and such
summons must be served on the party or parties affected at least 2 clear days before
the day on which it is heard or, in the case of an application which is made after the
expiration of the time for appealing, at least 7 days before the day on which the
summonsis heard. (L.N. 404 of 1991)

(1A) Insupport of any application (whether made ex parte or inter partes) the
applicant shall lodge with the Registrar such documents as the Court of Appeal or a
single judge may direct, and rule 9(3) and (4) shall apply, with any necessary
modifications, to applications as they apply to appeals. (L.N. 404 of 1991)

(2) Anapplication to the Court of Appeal for leave to appeal shall-
(& include, where necessary, any application to extend time for appealing;
and
(b) be made ex parte in writing setting out the reasons why leave should be
granted and, if the time for appealing has expired, the reasons why the
application was not made within that time,
and the Court may grant or refuse the application or direct that the application be
renewed in open court either ex parte or inter partes. (L.N. 363 of 1990)

(2A) If an application under paragraph (2) is refused otherwise than after a hearing
in open court, the applicant shall be entitled, within 7 days after he has been given
notice of the refusal, to renew his application; such renewal application shall be
made ex parte in open court. (L.N. 363 of 1990)

(2B) If an application under paragraph (2) is granted otherwise than after a hearing
inter partes, notice of the order shall be served on the party or parties affected by
the appeal and any such party shall be entitled, within 7 days after service of the
notice, to apply to have the grant of leave reconsidered inter partesin open court.
(L.N. 363 of 1990)

(3 Where an ex parte application has been refused by the court below, an

application for asimilar purpose may be made to the Court of Appeal ex parte
within 7 days after the date of the refusal.
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(49) Wherever under these rules an application may be made either to the court
below or to the Court of Appedl, it shall not be made in the first instance to the
Court of Appeal, except where there are special circumstances which make it
impossible or impracticable to apply to the court below.

(5) Where an application is made to the Court of Appeal with regard to
arbitration proceedings before a judge-arbitrator or judge-umpire which would, in
the case of an ordinary arbitrator or umpire, be made to the Court of First Instance,
the provisions of Order 73, rule 5, shall apply asif, for the words "the Court",
wherever they appear in that rule, there were substituted the words "the Court of
Appead" and asif, for the words “arbitrator” and “umpire’, there were substituted
the words “judge-arbitrator” and “Judge-umpire” respectively. (25 of 1998 s. 2)

(6) Where an application is made to the Court of Appeal under section 23(5) of
the Arbitration Ordinance (Cap 341) (including any application for leave), notice
thereof must be served on the judge-arbitrator or judge-umpire and on any other
party to the reference.

(HK)(6A) Inthisrule “judge-arbitrator” (7% fid &) and “Judge-umpire” (V2
2~ \) mean ajudge appointed as sole arbitrator or, as the case may be, as
umpire by or by virtue of an arbitration agreement.

(7)  Anapplication, not being an application for leave to appeal, which may be
heard by a single judge, shall, unless otherwise directed, be heard in chambers.

(8)-(9) (Repealed L.N. 404 of 1991)

(10) A singlejudge may refer to the Court of Appeal any matter which he thinks
should properly be decided by that Court, and, following such reference, that Court
may either dispose of the matter or refer it back to a single judge or the Registrar,
with such directions as that Court thinks fit.

(11) (Repealed L.N. 404 of 1991)

(12) Anappeal shall lieto the Court of Appeal from any determination by asingle
judge, not being the determination of an application for leave to appeal, and shall
be brought by way of fresh application made within 10 days of the determination
appealed against:

Provided that an appeal shall not lie to the Court of Appeal without the leave of that
Court in respect of a determination of the Registrar which has been reviewed by a
single judge.

Rule 124
Rec 120

14A. Determination of interlocutory application (O. 59, r. 14A)

(1) TheCourt of Appeal (including a single judge ther eof) may, in relation
to a cause or matter pending beforethe Court of Appeal, determine an
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interlocutory application without an oral hearing on the basis of written
submissions only.

(2)  Whereit considersit necessary or expedient, the Court of Appeal
consisting of 2 Justices of Appeal may direct that theinterlocutory application
shall be heard beforethem or beforethe Court of Appeal consisting of 3
Justices of Appeal.

15. Extension of time (O. 59, r. 15)

Without prejudice to the power of the Court of Appeal or asingle judge
under Order 3, rule 5, to extend or abridge the time prescribed by any provision of
this Order, the period for serving notice of appeal under rule 4 or making
application ex parte under rule 14(3) may be extended or abridged by the court
below on application made before the expiration of that period.

(L.N. 404 of 1991)

SPECIAL PROVISIONSASTO PARTICULAR APPEALS
16. Appeal against decreenis (O. 59, r. 16)

(1) Thefollowing provisions of thisrule shall apply to any appeal to the Court of
Appeal inamatrimonial cause against a decree nisi of divorce or nullity of
marriage.

(2) The period of 6 weeks specified in rule 4 shall be calculated from the date on
which the decree was pronounced and rule 15 shall not apply in relation to that
period.

(3) The appellant must, within the period mentioned in paragraph (2) produce to
the Registrar a sealed copy of the decree appealed against and leave with him a
copy of that decree and two copies of the notice of appeal (one of which shall be
indorsed with the amount of the fee paid and the other indorsed with a certificate of
the date of service of the notice); and the appeal shall not be competent unless this
paragraph has been complied with. (L.N. 404 of 1991)

(4)  For the purposes of rule 5 the leaving of the said copies shall be sufficient for
the setting down of the appeal and rule 5(1) shall not apply.

(5) A party who intends to apply ex parte to the Court of Appeal to extend the
period referred to in paragraphs (2) and (3) must give notice of hisintention to the
appropriate Registrar before the application is made; and where any order is made
by the Court of Appeal extending the said period, it shall be the duty of the
Registrar forthwith to give notice of the making of the order and of the terms
thereof to the appropriate Registrar.
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(6) Inthisrule*“the appropriate Registrar” (it & 1) 775 7 E) means- (28 of
2000 s. 47)
(@ inrelation to acause pending in adistrict court, the registrar of that
court.

19. Appeal from District Court (O. 59, r. 19)

(1) Thefollowing provisions of thisrule shall apply to any appeal to the Court of
Appeal from a District Court other than an appeal against a decree nisi of divorce
or nullity of marriage.

(2) Thenotice of appeal must be served on the registrar of the District Court as
well as on the party or parties required to be served under rule 3.

(3 Intherelation to the appeal-

(@ rule4(1) shall have effect asif for the words "the date on which the
judgment or order of the court below was sealed or otherwise
perfected” there were substituted the words "the date on which leave to
appeal has been granted under section 63 of the District Court
Ordinance (Cap 336)". (L.N. 39 of 1999)

(4) Itshal bethe duty of the appellant to apply to the judge of the District Court
for asigned copy of any note made by him of the proceedings and of his decision,
and to furnish that copy for the use of the Court of Appeal; and in default of
production of such anote, or, if such note isincomplete, in addition to such note,
the Court of Appeal may hear and determine the appeal on any other evidence or
statement of what occurred before the judge of the District Court which appears to
the Court of Appeal to be sufficient.

Except where the Court of Appeal or asingle judge otherwise directs, an affidavit
or note by a person present in the District Court shall not be used in evidence under
this paragraph unless it was previously submitted to the judge for his comments.
(L.N. 404 of 1991)

(4A) Rule 12A shall apply in any case where money was paid into court by the
defendant before judgment in district court proceedings in satisfaction of the
plaintiff's cause of action or of one or more causes joined in one action or on
account of a sum admitted by the defendant to be due to the plaintiff.

(5 Rule13(1)(a) shall apply subject to the provisions of section 66 of the
District Court Ordinance (Cap 336).

20. Appealsin cases of contempt of court (O. 59, r. 20)

(1) Inthe case of an appeal to the Court of Appeal against an order of committal

or other punishment for contempt of Court made by ajudge of the Court of First
Instance, the notice of appeal must be served on the Registrar as well as on the
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party or parties required to be served under rule 3. (See App. A, Form 99)
This paragraph shall not apply in relation to an appeal to which rule 19 applies. (25
of 1998 s. 2)

(2) Where, in the case of such an appeal asis mentioned in paragraph (1), the
appellant isin custody, the Court of Appeal may order his release on his giving
security (whether by recognizance, with or without sureties, or otherwise and for
such reasonable sum as that Court may fix) for his appearance within 10 days after
the judgment of the Court of Appeal on the appeal shall have been given, before the
court from whose order or decision the appeal is brought unless the order or
decision is reversed by that judgment.

(3 Anapplication for the release of a person under paragraph (2) pending an
appeal to the Court of Appeal must be made by motion, and the notice of the
motion must, at least 24 hours before the day named therein for the hearing, be
served on the Registrar and on all parties to the proceedings who are directly
affected by the appeal .

(Enacted 1988)

Caseswhere L eave to Appeal is not Rule 123
Required for Interlocutory Appeals Rec 110 and 112

21. Judgments and ordersto which section 14AA(1) of the Ordinance
not apply (O. 59, r. 21)

(1) Judgments and ordersto which section 14AA(1) of the Ordinance
(leave to appeal required for interlocutory appeals) does not apply and
accordingly an appeal liesas of right from them arethefollowing —

(a) __ajudgment or order determiningin a summary way the

substantiverights of a party to an action;

(b) an order prohibiting a debtor from leaving Hong Kong under

Order 44A rule 3(1);

(c) _an order for theimprisonment of a judgment debtor under Order

49B, rule 1B;

(d) __an order of committal for contempt of court under Order 52, rule

1

(e) _anorder granting any relief made at the hearing of an application

for judicial review;

(f) __an order under Order 53, rule 3refusing to grant leaveto apply for

judicial review;

(q) __an order granting an application for awrit of habeas corpus ad

subjiciendum;
(h) __an order under Order 73 (other than an order against which leave
to appeal isrequired under the Arbitration Ordinance (Cap. 341));

(i) __ajudgment given inter partesunder Order 83A, rule4, Order 84A,
rule 3 or in amortgage action within the meaning of Order 88, rule
1; (j) arestraint order under section 10 of the Drug Trafficking
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(Recovery of Proceeds) Ordinance (Cap. 405);

(k) acharging order under section 11 of the Drug Trafficking
(Recovery of Proceeds) Ordinance (Cap. 405);

() ___an order for the appointment of areceiver in pursuance of a
charging order specified in sub-paragraph (m) or under section 10
or 12 of the Drug Trafficking (Recovery of Proceeds) Ordinance
(Cap. 405);

(m) an order under Order 115;

(n)_an order under Order 116;

(0) _anorder under Order 117;

(p)__an order under Order 118;

() __anorder under Order 119;

(r) __anorder under Order 121.

(2)  Without affecting the generality of paragraph (1)(a), thefollowing are
judgments and ordersdetermining in asummary way the substantive rights of
aparty —

(a) asummary judgment under Order 14 or Order 86;

(b) _an order striking out an action or other proceedings or a pleading
or any part of a pleading under Order 18, rule 19 or under the
inherent jurisdiction of the Court;

(c) __ajudgment or order determining any question of law or
construction of any document under Order 14A, rule 1(1);

(d) _anorder or judgment under Order 14A, rule 1(2) dismissing any
cause or matter upon deter mination of a guestion of law or
construction of any document;

(e) _ajudgment on any question or issuetried pursuant to an order
under Order 33, rule 3;

(f) __anorder dismissing or striking out an action or other proceedings
for want of prosecution;

(0) _ajudgment obtained pursuant to an " unless' order;

(h) _an order refusing to set aside ajudgment in default;

(i) __an order refusing to allow an amendment of a pleading to
introduce a new claim or defence or any other new issue; and

(1) __ajudgment or order on admissions under Order 27, rule 3.

(3) A direction asto whether ajudgment or order isonethat isreferred to
in par agr aph (1)(a) must be sought from the judge who made or will make the
judgment or order.

(4) A referenceto an order specified in paragraph (1)(b), (), (d), (), (9), (h)
and (j) to (r) includes an order refusing, varying or discharging the order.

22. Application for leave to appeal (O. 59, r. 22)

(1) Subject to paragraph (2), an application for |leave to appeal against an
interlocutory judgment, order or decision of the Court may only be madeto
the Court in thefirst instance.
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(2) Wherethe Court refuses an application for leave to appeal made under
paragraph (1), afurther application for leave to appeal may be madeto the
Court of Appeal.

(3) TheCourt of Appeal may deter mine the application without an oral
hearing on the basis of written submissions only.
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The Rules of the High Court (Cap. 4A)
Order 62 - COSTS
Remarks
COSTS
PRELIMINARY
1. Interpretation (O. 62, r. 1)

(1) Inthis Order-
“certificate” (7% PH&) includes allocatur;

(HK) “contentious business” (Fi%31%) means business done, whether as a
barrister, solicitor or advocate, in or for the purpose of proceedings begun before
the Court or before an arbitrator appointed under the Arbitration Ordinance (Cap
341) not being common form probate business; (10 of 2005 s. 166)

“costs” (FA%Z¢) include fees, charges, disbursements, expenses and remuneration;

“the Court” (7:F¢. ¥:E) means the High Court or any one or more judges
thereof, whether sitting in Court or in chambers, the Registrar or assistant registrar
or master; (25 of 1998 s. 2)

(HK) “District Court” (3 /572:B%) means the District Court established under the
provisions of the District Court Ordinance (Cap 336), and any judge of that court;

“legal representative” ( ), in relation to a party to proceedings, means a Rule 111
counsel or solicitor conducting litigation on behalf of the party; Rec 94-97

(HK) “mentally disordered person™ (k5 #Hi25#&LHI ) means a person who is so far
disabled in mind or who is so mentally ill or subnormal due to arrested or
incomplete development of mind as to render it either necessary or expedient that
he, either for his own sake or in the public interest, should be placed and kept under
control;

(HK) “non-contentious business” (3 F+i%37%) means any business done by and
as a solicitor which is not contentious business;

Rule 130

party entitled to be heard on taxation” ( ) means — Sec 134

(a) __aperson entitled to payment of costs; or

(b) a person who has acknowledged service or taken any part in the
proceedings which gave rise to the taxation proceedings and who is
directly liable under an order for costs made against him; or

(c) __aperson who has given the person entitled to payment of costs and
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the Registrar written notice that he has a financial interest in the
outcome of the taxation; or

(d) aperson in respect of whom a direction has been given under rule
27.

“taxed costs” (&5 [F1ZA Er) means costs taxed in accordance with this Order;

EW E%

(HK) “taxing master” (%A #7532 B) means the Registrar as taxing masters;

“wasted costs order” ( ) means an order made under section 52A(4) of
the Ordinance.

(2) Inthis Order, references to a fund, being a fund out of which costs are to be
paid or which is held by a trustee or personal representative, include references to
any estate or property whether immovable or personal held for the benefit of any
person or class of persons; and references to a fund held by a trustee or personal
representative include references to any fund to which he is entitled (whether alone
or together with any other person) in that capacity, whether the fund is for the time
being in his possession or not.

2. Application (O. 62, r. 2)

(HK)(1) This Order shall apply to all proceedings in the Court, except non-
contentious or common form probate proceedings and proceedings in matters of
prize.

(2)  Where by virtue of any Ordinance the costs of or incidental to any
proceedings before an arbitrator or umpire or before a tribunal or other body
constituted by or under any Ordinance, not being proceedings in the High Court,
are taxable in the Court of First Instance, the following provisions of this Order,
that is to say, rule 7(4) and (5), rule 8(6), rules 14 to 16, rule 17(1), rule 18, re2%
{exeeptparagraph(3))_rules 21 (except paragraph (3)), 21A, 21B, 21C and 21D,
rules 22 to 26 and rules 33 to 35, shall have effect in relation to proceedings for
taxation of those costs as they have effect in relation to proceedings for taxation of
the costs of or arising out of proceedings in the High Court.

(3)  This Order shall have effect subject to the provisions of the District Court
Ordinance (Cap 336) and to any rules made thereunder and to any other enactment.

(4)  The powers and discretion of the Court as to costs under section 52A of the
Ordinance (which provides that the costs of and incidental to proceedings in the
High Court shall be in the discretion of the Court and that the Court shall have full
power to determine by whom and to what extent the costs are to be paid) and under
the enactments relating to the costs of criminal proceedings to which this Order
applies shall be exercised subject to and in accordance with this Order.

(25 0f 1998 s. 2)
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Rule 131
Rec 134
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ENTITLEMENT TO COSTS
3. When-coststo-follow-the-event-Order as to entitlement to costs (O. 62, r. 7‘2‘35112225

3)

(1) Subject to the provisions of this Order, no party shall be entitled to recover
any costs of or incidental to any proceedings from any other party to the
proceedings except under an order of the Court.

(2) Ifthe Court in the exercise of its discretion sees fit to make any order as to the
costs of or incidental to any proeceedings_proceedings (other than interlocutory
proceedings), the Court shall, subject to this Order, order the costs to follow the
event, except when it appears to the Court that in the circumstances of the case some
other order should be made as to the whole or any part of the costs.

(2A) If the Court in the exercise of its discretion sees fit to make any order as
to the costs of or incidental to any interlocutory proceedings, it may, subject to
this Order, order the costs to follow the event or make such other order as it
sees fit.

(3) The costs of and occasioned by any amendment made without leave in the
writ of summons or any pleading shall be borne by the party making the
amendment, unless the Court otherwise orders.

(4) The costs of and occasioned by any application to extend the time fixed by
these rules, or any direction or order thereunder, for serving or filing any document
or the doing of any other act (including the costs of any order made on the
application) shall be borne by the party making the application, unless the Court
otherwise orders.

(5) If aparty on whom a notice to admit facts is served under Order 27, rule 2,
refuses or neglects to admit the facts within 7 days after the service on him of the
notice or such longer time as may be allowed by the Court, the costs of proving the
facts shall be paid by him, unless the Court otherwise orders.

(6) If aparty-
(@) onwhom a list of documents is served in pursuance of any provision of
Order 24, or
(b) on whom a notice to admit documents is served under Order 27, rule 5,
gives notice of non-admission of any of the documents in accordance with Order
27, rule 4(2) or 5(2) as the case may be, the costs of proving that document shall be
paid by him, unless the Court otherwise orders.

(7)  Where a defendant by notice in writing and without leave discontinues his
counterclaim against any party or withdraws any particular claim made by him
therein against any party, that party shall, unless the Court otherwise directs, be
entitled to his costs of the counterclaim or his costs occasioned by the claim
withdrawn, as the case may be, incurred to the time of receipt of the notice of
discontinuance or withdrawal.
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Rule 125
Rec 122

(9)  Where any person claiming to be a creditor-
(@) seeks to establish his claim to a debt under any judgment or order in
accordance with Order 44, or
(b) comes in to prove his title, debt or claim in relation to a company in
pursuance of any such notice as is mentioned in Order 102, rule 13,
he shall, if his claim succeeds, be entitled to his costs incurred in establishing it,
unless the Court otherwise directs, and, if his claim or any part of it fails, may be
ordered to pay the costs of any person incurred in opposing it.

(10) Where a claimant is entitled to costs under paragraph (9), the amount of the
costs shall be fixed by the Court unless it thinks fit to direct taxation, and the
amount fixed or allowed shall be added to the claimant's debt.

(11) Where a claimant (other than a person claiming to be a creditor) having
established a claim to be entitled under a judgment or order in accordance with
Order 44 has been served with notice of the judgment or order pursuant to rule 3 or
15 of that Order, he shall, if he acknowledges service of the notice be entitled as
part of his costs of action (if allowed) to costs incurred in establishing his claim,
unless the Court otherwise directs; and where such a claimant fails to establish his
claim or any part of it he may be ordered to pay the costs of any person incurred in
opposing it.

(12) Where an application is made in accordance with Order 24, rule 7A or Order Rule 104
29, rule 7A, for an order under section 41 41,41A, 42 or 44 of the Ordinance, the Rec 76 and 79
person against whom the order is sought shall be entitled, unless the Court

otherwise directs, to his costs of and incidental to the application and of complying

with any order made thereon and he may, after giving the applicant 7 days' notice

of his intention to do so, tax such costs and, if they are not paid within 4 days after

taxation, sign judgment for them.

3A. Making of other orders or directions under rule 3 (O. 62, r. 3A) Rule 126
Rec 122

In considering whether to make any other order or direction under rule
3(3), (4), (5), (6) or (7), the Court shall have regard to rule 7.

4. Stage of proceedings at which costs to be dealt with (O. 62, r. 4)

(1) Costs may be dealt with by the Court at any stage of the proceedings or after
the conclusion of the proceedings; and any order of the Court for the payment of
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any costs may, if the Court thinks fit, and the person against whom the order is
made is not an assisted person, require the costs to be paid forthwith
notwithstanding that the proceedings have not been concluded.
(2) Inthe case of an appeal the costs of the proceedings giving rise to the appeal,
as well as the costs of the appeal and of the proceedings connected with it, may be
dealt with by the Court hearing the appeal; and in the case of any proceedings
transferred or removed to the Court of First Instance from any other court, the costs
of the whole proceedings, both before and after the transfer or removal, may
(subject to any order of the court ordering the transfer or removal) be dealt with by
the Court to which the proceedings are transferred or removed. (25 of 1998 s. 2)
(3) Where under paragraph (2) the Court makes an order as to the costs of any
proceedings before another court, rules 28, 31 and 32 shall not apply in relation to
those costs, but, except in relation to costs of proceedings transferred or removed
from the District Court, the order-
(@) shall specify the amount of the costs to be allowed, or
(b) shall direct that the costs shall be assessed by the court before which
the proceedings took place or taxed by an officer of that court, or
(c) if the order is made on appeal from the District Court in relation to
proceedings in that court, may direct that the costs shall be taxed by the
taxing master.
5. Special matters to be taken into account in exercising discretion
(0.62,1.5)
(1) The Court in exercising its discretion as to costs shall, to such extent, if any, Rule 6
as may be appropriate in the circumstances, take into account- Rec 7-9, 84
(@) any such offer of contribution as is mentioned in Order 16, rule 10,
which is brought to its attention in pursuance of a reserved right to do
SO;
(b) any payment of money into court and the amount of such payment;
(c) any written offer made under Order 33, rule 4A(2);-and
()  any-wri 3 de . Rule 127
— i . A Consequential
Mﬂ%@%@*m*me%%mm _ reo ’ Amendments
(d) _any written offer which is expressed to be "'without prejudice save
as to costs'' and which relates to any issue in the proceedings, but
the Court may not take the offer into account if, at the time it is
made, the party making it could have protected his position as to
costs by means of a sanctioned payment under Order 22;
(e) the conduct of all parties; Rule 6
(f) whether a party has succeeded on part of his case, even if he has Rec 7-9, 84

not been wholly successful; and
(q) any admissible offer to settle made by a party which is drawn to
the Court's attention.
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(2) For the purpose of paragraph (1)(e), the conduct of the parties includes —
(a) __whether it was reasonable for a party to raise, pursue or contest a
particular allegation or issue;
(b) _the manner in which a party has pursued or defended his case or a
particular allegation or issue; and
(c) __whether a claimant who has succeeded in his claim, in whole or in
part, exaggerated his claim,
but does not include any conduct before the commencement of the action
unless the conduct is requlated by a pre-action protocol.

(3) __In considering whether a party has complied with any relevant pre-
action protocol, the Court shall, in the case where the party is not legally
represented, take into account whether he was unaware of the relevant pre-
action protocol, or if he was aware of it, whether he was able to comply with it
without legal assistance.

6. Restriction of discretion to order costs (O. 62, r. 6)

(1) Notwithstanding anything in this Order or in section 52A of the Ordinance-
(c) unless the Court is of opinion that there was no reasonable ground for

opposing the will, no order shall be made for the costs of the other side
to be paid by the party opposing a will in a probate action who has
given notice with his defence to the party setting up the will that he
merely insists upon the will being proved in solemn form of law and
only intends to cross-examine the witnesses produced in support of the
will.

(2) Where a person is or has been a party to any proceedings in the capacity of
trustee, personal representative or mortgagee, he shall, unless the Court otherwise
orders, be entitled to the costs of those proceedings, in so far as they are not
recovered from or paid by any other person, out of the fund held by the trustee or
personal representative or the mortgaged property, as the case may be; and the
Court may otherwise order only on the ground that the trustee, personal
representative or mortgagee has acted unreasonably or, in the case of a trustee or
personal representative, has in substance acted for his own benefit rather than for
the benefit of the fund.

7. Costs arising from misconduct or neglect (O. 62, r. 7)

(1) Where in any cause or matter any thing is done or omission is made
improperly or unnecessarily by or on behalf of a party, the Court may direct that
any costs to that party in respect of it shall not be allowed to him and that any costs
occasioned by it to other parties shall be paid by him to them.

(2)  Without prejudice to the generality of paragraph (1), the Court shall for the

purpose of that paragraph have regard in particular to the following matters, that is
to say-
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(aa) the underlying objectives set out in Order 1A, rule 1; %
ec

(@) the omission to do any thing the doing of which would have been
calculated to save costs;

(b) the doing of any thing calculated to occasion, or in a manner or at a
time calculated to occasion, unnecessary costs;
(c) any unnecessary delay in the proceedings.

(3) The Court may, instead of giving a direction under paragraph (1) in relation
to any thing done or omission made, direct the taxing master to inquire into it and,
if it appears to him that such a direction as aforesaid should have been given in
relation to it, to act as if the appropriate direction had been given.

(4) The taxing master shall, in relation to any thing done or omission made in the
course of taxation and in relation to any failure to procure taxation, have the same
power to disallow or to award costs as the Court has under paragraph (1) to direct
that costs shall be disallowed to or paid by any party.

(5) Where a party entitled to costs fails to procure or fails to proceed with
taxation, the taxing master in order to prevent any other parties being prejudiced by
that failure, may allow the party so entitled a nominal or other sum for costs or may
certify the failure and the costs of the other parties.

Rule 112
Rec 94-97

- E197 -



Annex E

Remarks
8. Personal liability of legal representative for costs — wasted costs order Rule 112
(0.62,r.8) Rec 94-97
(1) The Court may make a wasted costs order against a legal representative,
only if —

(a) __the legal representative has caused a party to incur wasted costs
defined in section 52A(5) of the Ordinance; and

(b)__itis justin all the circumstances to order the legal representative to
compensate the party for the whole or part of those costs.

(2) The Court shall give the legal representative a reasonable opportunity to
attend a hearing to give reasons why it should not make the order.
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(3) When the Court makes a wasted costs order, it shall —
(a) specify the amount to be disallowed or paid; or
(b) direct a master to decide the amount of costs to be disallowed or

paid.

(4)  The Court shall give directions about the procedure that should be
followed in each case in order to ensure that the issues are dealt with in a way
that is fair and as simple and summary as the circumstances permit.

(5) _ The Court may direct that notice must be given to the legal
representative’s client, in such manner as the Court may direct —

(a) __of any proceedings under this rule; or

(b) of any order made under it against his legal representative.

(6) Before making a wasted costs order, the Court may direct a master to
inquire into the matter and report to the Court.

(7)  The Court may refer the question of wasted costs to a master, instead of
making a wasted costs order.

(8) The Court may, if it thinks fit, direct or authorize the Official Solicitor
to attend and take part in any proceedings or inquiry under this rule, and may
make such order as it thinks fit as to the payment of his costs.

8A. Court may make wasted costs order on its own motion or on application Rule 112

(0. 62, 1.8A) Rec 94-97

(1) The Court may make a wasted costs order against a legal representative
on its own motion.

(2) A party may apply for a wasted costs order —
(a) orally in the course of a hearing; or
(b) by making an interlocutory application by summons.

(3)  Where a party applies for a wasted costs order by making an
interlocutory application by summons, the party shall serve the summons on —
(a)__the legal representative concerned;
(b) _any party represented by that legal representative; and
(c) __any other person as may be directed by the Court,
not less than 2 clear days before the day specified in the summons for its

hearing.

(4) _An application for a wasted costs order shall not be made or dealt with
until the conclusion of the proceedings to which the order relates, unless the
Court is satisfied that there is reasonable cause for the application to be made
or dealt with before the conclusion of the proceedings.

(5) Unless there are exceptional circumstances making it inappropriate to
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do so, an application for a wasted costs order shall be heard by the judge or
master who conducted the proceedings to which the order relates.

8B. Stages of considering whether to make a wasted costs order Rule 112

(0. 62, 1. 8B) Rec 94-97

(1) The Court shall consider whether to make a wasted costs order in 2
stages —
(a) _in the first stage, the Court must be satisfied —

(i) that it has before it evidence or other material which, if
unanswered, would be likely to lead to a wasted costs order
being made; and

(i) _the wasted costs proceedings are justified notwithstanding the
likely costs involved; and

(b) _in the second stage (even if the Court is satisfied under paragraph

(a)), the Court shall consider, after giving the legal representative

an opportunity to give reasons why the Court should not make a

wasted costs order, whether it is appropriate to make the order in

accordance with rule 8.

(2) _ On an application for a wasted costs order, the Court may proceed to
the second stage described in paragraph (1)(b) without first adjourning the
hearing if it is satisfied that the legal representative has already had a
reasonable opportunity to give reasons why the Court should not make a
wasted costs order. In other cases the Court shall adjourn the hearing before
proceeding to the second stage.

(3) On an application for a wasted costs order, any evidence in support
must identify —
(a) what the legal representative is alleged to have done or failed to do;
and
(b) the costs that he may be ordered to pay or which are sought against
him.

8C. Application for wasted costs order not to be used as a means of Rule 112
intimidation (O. 62, r. 8C) Rec 94-97

(1) A party shall not by himself or by another person on his behalf threaten
another party or any of that party's legal representatives with an application
for a wasted costs order with a view to coercing or intimidating either of them
to do or refrain from doing anything.

(2) A party shall not indicate to another party or any of that party's legal
representatives that he intends to apply for a wasted costs order unless he is
satisfied that he is able to —

(a) particularize the behaviour of the legal representative from which
the waste costs concerned are alleged to result; and
(b) identify the evidence or other materials on which he relies in
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support of the allegation.
8D. Personal liability of legal representative for costs — supplementary Rule 112
provisions (0. 62, r. 8D) Rec 94-97

(1) Where in any proceedings before a taxing master, the legal
representative representing any party is quilty of neglect or delay or puts any
other party to any unnecessary expense in relation to those proceedings, the
taxing master may direct the legal representative to pay costs personally to
any of the parties to those proceedings.

(2) __ Where any leqal representative fails to leave his bill of costs (with the
documents required by this Order) for taxation within the time fixed by or
under this Order or otherwise delays or impedes the taxation, then, unless the
taxing master otherwise directs, the legal representative shall not be allowed
the fees to which he would otherwise be entitled for drawing his bill of costs
and for attending the taxation.

(3) ___If, on the taxation of costs to be paid out of a fund other than funds
provided by the Legislative Council pursuant to section 27 of the Legal Aid
Ordinance (Cap. 91), one sixth or more of the amount of the bill for those costs
is taxed off, the legal representative whose bill it is shall not be allowed the fees
to which he would otherwise be entitled for drawing the bill and for attending
the taxation.

(4) __In any proceeding in which the party by whom the fees prescribed by
any enactment relating to court fees are payable is represented by a legal
representative, if the fees or any part of the fees payable under that enactment
are not paid as prescribed, the Court may, on the application of the Official
Solicitor by summons, order the legal representative personally to —

(a) __pay that amount in the manner so prescribed; and

(b) _pay the costs of the Official Solicitor of the application.

9. Fractional-or-gross-sums-in-place-of taxed-costs Taxed costs, fractional Rule 108

taxed costs or costs summarily assessed (O. 62, r. 9) Rec 86-89, 92

(1) Subject to this order, where by or under these rules or any order or direction
of the Court costs are to be paid to any person, that person shall be entitled to his
taxed costs.

(2) Paragraph (1) shall not apply to costs which by or under any order or
direction of the Court-

(a) are to be paid to a receiver appointed by the Court of First Instance
under section 21L of the Ordinance in respect of his remuneration,
disbursements or expenses; or (25 of 1998 s. 2)

(b) are to be assessed or settled by a taxing master,

but rules 28, 28A, 31 and 32 shall apply in relation to the assessment or settlement
by a taxing master of costs which are to be assessed or settled as aforesaid as they
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apply in relation to the taxation of costs by a taxing master.

(3) Where a writ in an action is endorsed in accordance with Order 6, rule
2(1)(b), and judgment is entered on failure to give notice of intention to defend or
in default of defence for the amount claimed for costs (whether alone or together
with any other amount claimed), paragraph (1) of this rule shall not apply to those
costs, but if the amount claimed for costs as aforesaid is paid in accordance with
the indorsement (or is accepted by the plaintiff as if so paid) the defendant shall
nevertheless be entitled to have those costs taxed.

(4) The Court in awarding costs to any person may direct that, instead of taxed
costs, that person shall be entitled-

(a) toa proportion specified in the direction of the taxed costs or to the

taxed costs from or up to a stage of the proceedings so specified; or

{b) to-agrosssum-so-specified-inlieu-of taxed-costs;-but-w Rule 108

entitled-to-such-a-gross-sum-is-a litigantin-personrule 28A shall-apply ~ Rec88-89.92

(b) to asum summarily assessed in lieu of taxed costs, but where the
person entitled to the sum is a litigant in person, rule 28A shall
apply with the necessary modifications to the summary assessment
as it applies to the taxation of the costs of a litigant in person.

(5)  This rule does not apply to costs of an interlocutory application.

Rule 109
Rec 88-89, 92
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9A. Summary assessment of costs of interlocutory application Rule 109
(0. 62, rule 9A) Rec 88-89, 92

(1) Where the Court has determined an interlocutory application at any
stage of proceedings and orders a party to pay costs in respect of the
interlocutory application to any other party, it may, if it considers it
appropriate to do so but subject to rule 9C —

(a) __make a summary assessment of the costs by ordering payment of a
sum of money to that other party in lieu of taxed costs;

(b) _make a summary assessment of the costs by ordering payment of a
sum of money to that other party in lieu of taxed costs but subject
to the right of either party to have the costs taxed pursuant to
paragraph (2); or

(c) __order that the costs be taxed in accordance with this Order.

(2) _ Where the Court has made an order under paragraph (1)(b), either
party to the interlocutory application who is aggrieved by the order is entitled
to have the costs in respect of the interlocutory application taxed in
accordance with this Order.

(3) _ Upon taxation pursuant to paragraph (2) —

(a) _if the taxed costs in respect of the interlocutory application equal
the amount paid pursuant to an order made under paragraph
(1)(b), the taxing master shall direct that no further amount is
payable in respect of the taxed costs;

(b) _if the taxed costs in respect of the interlocutory application exceed
the amount paid pursuant to an order made under paragraph
(1)(b), the taxing master may —

(i) direct the party against whom the order was made to pay the
shortfall; or

(i) set off the shortfall against any other costs to which the party
against whom the order was made is entitled and direct
payment of any balance; and

(c) __if the amount paid pursuant to an order made under paragraph
(1)(b) exceeds the taxed costs in respect of the interlocutory
application, the taxing master may —

(i) direct the party in whose favour the order was made to pay
the difference; or
(i) __set off the difference against any other costs to which the
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party in whose favour the order was made is entitled and
direct payment of any balance.
(4) Where -
(a) the amount paid pursuant to an order made under paragraph (1)(b)
equals or exceeds the taxed costs in respect of the interlocutory
application; or
(b) the taxed costs in respect of the interlocutory application do not
materially exceed the amount paid pursuant to an order made under
paragraph (1)(b),
the Court may make such order as to the costs of the taxation or such other
order as it considers appropriate.
(5) In determining whether the taxed costs materially exceed the amount
paid pursuant to an order made under paragraph (1)(b), the Court shall, in
addition to any other matter that it may consider relevant, have reqard to —
(a) the amount by which the taxed costs exceed the amount paid
pursuant to the order made under paragraph (1)(b); and
(b) whether the exceeded amount is disproportionate to the costs of the
taxation.
(6)  Where the party entitled to a payment of a sum of money under
paragraph (1)(a) or (b) is a litigant in person, rule 28A applies with the
necessary modifications to the assessment of the sum as it applies to the
taxation of the costs of a litigation in person.
9B. Time for complying with an order for summary assessment Rule 109
(O. 62, rule 9B) Rec 88-89, 92
(1) A party shall comply with an order under rule 9A(1)(a) or (b) for
payment of a sum of money within 14 days of —
(a) the date of the order; or
(b) such later date as the Court may specify.
(2) Paragraph (1) does not apply if the party is an aided person within the
meaning of section 2 of the Legal Aid Ordinance (Cap. 91).
9C. When summary assessment not allowed (O. 62, rule 9C) Rule 109
Rec 88-89, 92

(1) No order may be made under rule 9A(1)(a) or (b) for the payment of a
sum of money if —

(a) __the paying party shows substantial grounds for disputing the sum
claimed for costs that cannot be dealt with summarily;

(b) the paying party is an aided person within the meaning of section 2
of the Legal Aid Ordinance (Cap. 91), and the legal representative
acting for the aided person has not waived the right to any further
sum of money in respect of the costs of the interlocutory
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application; or

(c) __the receiving party is a person under disability as defined in Order
80, rule 1, and the leqgal representative (or the next friend or
guardian ad litem) acting for the person under disability has not
waived the right to any further sum of money in respect of the costs
of the interlocutory application.

(2)  In this rule -

“paying party” ( ) means the party against whom an order under rule
9A(1)(a) or (b) is made:

“receiving party” ( ) means the party in whose favour an order under
rule 9A(1)(a) or (b) is made.

9D. When to tax and pay costs

(1)  Subject to paragraph (2), the costs of any proceedings shall not be taxed
until the conclusion of the cause or matter in which the proceedings arise.

(2) If it appears to the Court when making an order for costs that all or any
part of the costs ought to be taxed at an earlier stage it may order accordingly.

(3)  No order may be made under paragraph (2) in a case where the person
against whom the order for costs is made is an aided person within the
meaning of section 2 of the Legal Aid Ordinance (Cap. 91).

(4)  Where it appears to a taxing master that there is no likelihood of any
further order being made in a cause or matter, he may tax forthwith the costs
of any interlocutory proceedings which have taken place.

(5) Taxed costs shall be paid forthwith, whether or not the action has
concluded.

(6) Paragraph (5) does not apply if the person against whom the order for
costs is made is an aided person within the meaning of section 2 of the Legal
Aid Ordinance (Cap. 91).

10. When a party may sign judgment for costs without an order
(0.62,r.10)

(1)  Where a plaintiff by notice in writing and without leave either wholly
discontinues his action against any defendant or withdraws any particular claim
made or question raised by him therein as against any defendant, the defendant may
tax his costs of the action or his costs occasioned by the matter withdrawn, as the
case may be, and, if the taxed costs are not paid within 4 days after taxation, may
sign judgment for them. (See App. A, Form 50)
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Rule 83
Consequential
Amendments
(5) Ineaeh-efthe circumstances mentioned in this rule an order for costs shall be Rule 83
deemed to have been made to the effect respeetively described and, for the mUeEs
purposes of section 49 of the Ordinance, the order shall be deemed to have been
entered up on the date on which the event which gave rise to the entitlement to
costs occurred. (L.N. 403 of 1992)
11.  When order for taxation of costs not required (O. 62, r. 11)
(1)  Where an action, petition or summons is dismissed with costs, or a motion is
refused with costs, or an order of the Court directs the payment of any costs, or any
party is entitled under rule 10 to tax his costs, no order directing the taxation of
those costs need be made.
(2)  Where a summons is taken out to set aside with costs any proceeding on the
ground of irregularity and the summons is dismissed but no direction is given as to
costs, the summons is to be taken as having been dismissed with costs.
11A. Commencement of costs-only proceedings (O. 62, r. 11A) o Ru7leg784
ec /-

(1) Proceedings under section 52B(2) of the Ordinance may be commenced
by originating summons in Form No. 10 in Appendix A.

(2) _ The originating summons must contain or be accompanied by the
agreement referred to in section 52B(1) of the Ordinance.

(3) A master may make an order for taxation of the costs that are the subject
matter of the proceedings commenced in accordance with paragraph (1).
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POWERS OF TAXING OFFICERS
12.  Powers of taxing masters to tax costs (O. 62, r. 12)
(1) A taxing master shall have power to tax-
(@) the costs of or arising out of any cause or matter in the High Court; (25
of 1998 s. 2)
(ab) the costs that are the subject matter of the proceedings commenced Rule 8
in accordance with rule 11A(1); Rec7-9.84
(b) the costs directed by an award made on a reference to arbitration under
any enactment or pursuant to an arbitration agreement to be paid; and
(c) any other costs the taxation of which is directed by an order of the
Court.
13.  Powers of certain judicial clerks to tax costs (O. 62, r. 13)
(HK)(1) A Chief Judicial Clerk shall have power to transact all such business and Rule 132
exercise all such authority as under paragraph-(4)-of+ute-21 rule 21B of this Order
may be transacted and exercised by the Registrar taxing master and to issue a
certificate for any costs taxed by him.
(1A) Paragraph (1) only applies if the amount of the bill of costs does not
exceed the sum of $200,000.
(2)  Paragraph (1) shall not be taken as empowering a Chief Judicial Clerk to tax
any costs in respect of which an appeintment-to-tax-has-been-given appointment to
tax under rule 21B(3) or 21C has been given.
(3) Inexercising the powers conferred on him by this Order, a Chief Judicial
Clerk shall comply with any directions given to him by a taxing master.
(L.N. 343 of 1989)
13A. Taxing master may give directions (O. 62, r. 13A) Rule 138
Rec 135-136

(1) A taxing master may give directions —
(a) _for the just and expeditious disposal of the taxation of a bill of
costs; and
(b) _for saving the costs of taxation.
(2) Without limiting the generality of paragraph (1), a taxing master may
give directions as to -
(a) __the form and contents of a bill of costs;
(b) the filing of papers and vouchers;
(c) _the manner in which —
(i) __any objections to a bill of costs may be raised; and
(ii) _any reply to those objections may be made; and
(d) the steps to be taken or things to be done before taxation under
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rule 21B or 21C commences.

14.  Supplementary powers of taxing masters (O. 62, r. 14)

A taxing master may, in the discharge of his functions with respect to the
taxation of costs-

(a) take an account of any dealing in money made in connection with the
payment of the costs being taxed, if the Court so directs;

(b) require any party represented jointly with any other party in any
proceedings before him to be separately represented;

(c) examine any witness in those proceedings;

(d) direct the production of any document which may be relevant in
connection with those proceedings;

(e) correct any clerical mistake in any certificate or order, or any error
arising therein from any accidental slip or omission.

15. Disposal of business by one taxing master for another (O. 62, r. 15)

(1) If, apart from this paragraph, a taxing master has power to tax any costs, the
taxation of which has been assigned to some other taxing master, he may tax those
costs and if, apart from this paragraph, he has power to issue a certificate for the
taxed costs he shall issue a certificate for them.

(2)  Any taxing master may assist any other taxing master in the taxation of any
costs the taxation of which has been assigned to that other officer.

(3) Onan application in that behalf made by a party to any cause or matter, a
taxing master may, and if the circumstances require it shall, hear and dispose of any
application in the cause or matter on behalf of the taxing master by whom the
application would otherwise be heard.

16. Extension etc., of time (O. 62, r. 16)

(1) A taxing master may-

(a) extend the period within which a party is required by or under this
Order to begin proceedings for taxation or to do anything in or in
connection with proceedings before that master;

(b) extend the period provided by rule 33(2) beyond the signing of the
taxing officer's certificate by setting the certificate aside;

(c) where no period is specified by or under this Order or by the Court for
the doing of anything in or in connection with such proceedings,
specify the period within which the thing is to be done.

(2)  Where an order of the Court specifies a period within which anything is to be
done by or before a taxing master, then unless the Court otherwise directs, the
taxing master may from time to time extend the period so specified on such terms
(if any) as he thinks just.
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(3) A taxing master may extend any such period as is referred to in the foregoing
provisions of this rule although the application for extension is not made until after
the expiration of that period.

17. Interim certificates (O. 62, r. 17)

(1) A taxing master may from time to time in the course of the taxation of any
costs by him issue an interim certificate for any part of those costs which has been
taxed.

(2) If, in the course of the taxation of a solicitor's bill to his own client, it appears
to the taxing master that in any event the solicitor will be liable in connection with
that bill to pay money to the client, he may from time to time issue an interim
certificate specifying an amount which in his opinion is payable by the solicitor to
his client.

(3) On the filing of a certificate issued under paragraph (2), the Court may order
the amount specified therein to be paid forthwith to the client or into court.

17A. Final certificate (O. 62, rule 17A) Rule 140

(1) A taxing master shall, at the conclusion of taxation proceedings before
him, issue a final certificate specifying —
(a) the amount of taxed costs and the amount of money payable under
rule 32B;

(b) subject to paragraph (2), the time for payment.

(2) If no time for payment is specified in a final certificate, payment shall be
made forthwith.

(3) A taxing master may set aside a final certificate upon good grounds
shown and on such terms as he thinks fit.

18. Power of taxing master where party liable to be paid and to pay costs
(0. 62,r.18)

Where a party entitled to be paid costs is also liable to pay costs, the taxing

master may-

(a) tax the costs which that party is liable to pay and set off the amount
allowed against the amount he is entitled to be paid and direct payment
of any balance, or

(b) delay the issue of a certificate for the costs he is entitled to be paid until
he has paid or tendered the amount he is liable to pay.
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19. Taxation of bill of costs comprised in account (O. 62, r. 19)

(1) Where the Court directs an account to be taken and the account consists in
part of a bill of costs, the Court may direct a taxing master to tax those costs and
the taxing master shall tax the costs in accordance with the direction and shall
return the bill of costs, after taxation thereof, together with his report thereon to the
Court.

(2) A taxing master taxing a bill of costs in accordance with a direction under
this rule shall have the same powers, and the same fees shall be payable in
connection with the taxation, as if an order for taxation of the costs had been made
by the Court.

PROCEDURE ON TAXATION

Rule 133
Rec 134
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21. Mode of beginning proceedings for taxation (O. 62, r. 21)

(1) A party entitled to payment of the costs of any action to be taxed may
begin proceedings for the taxation of those costs by filing in the Court -

(a) __anotice of commencement of taxation; and

(b) _his bill of costs.

(2) The party shall serve a copy of the notice of commencement of taxation
and of the bill of costs on every other party entitled to be heard on taxation
within 7 days after the notice and the bill of costs were filed with the Court.

(3) It is not necessary for a copy of the notice of commencement of taxation

and of the bill of costs to be served on any party who has not acknowledged
service in the proceedings which gave rise to the taxation, except where an
order for the taxation of the bill of costs of a solicitor is made under section 67
of the Legal Practitioners Ordinance (Cap. 159) at the instance of the solicitor.

(4) A party shall, when he files his bill of costs, pay to the Court a
prescribed taxing fee.

21A. Application for appointment to tax (O. 62, r. 21A)

(1) Upon compliance with the directions given by a taxing master under rule

13A relating to the steps to be taken or things to be done before taxation, the
party who has commenced taxation proceedings under rule 21 may apply to
the taxing master for an appointment to tax.

(2) A taxing master may refuse to proceed with taxation if he is of the
opinion that any direction referred to in paragraph (1) has not been complied
with.

(3) The party shall, within 7 days after making an application under
paragraph (1), serve a copy of the application on every other party entitled to
be heard on taxation.

21B. Provisional taxation (O. 62, r. 21B)

(1) Unless a party entitled to be heard on taxation applies for a hearing,
the taxing master may —
(a) __tax the bill of costs without a hearing; and
(b) _make an order nisi as to —
(i) the amount which he allows in respect of the whole or part of
the bill of costs; and
(ii) _the costs of the taxation.
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(2) The order nisi is to become absolute 14 days after it is made unless a

party entitled to be heard on taxation applies to the taxing master within the
14 day period for a hearing.

(3) The taxing master shall fix an appointment for a hearing upon
application made by a party under paragraph (2) and that party shall serve a
notice of the appointment on every other person entitled to be heard on
taxation within 7 days after the appointment is fixed.

(4) The taxing master may order that party to pay any costs of the hearing
if the taxed costs do not materially exceed the amount allowed under
paragraph (1)(b)(i).

(5) In determining whether the taxed costs materially exceed the amount
allowed under paragraph (1)(b)(i), the taxing master shall, in addition to any
other matter that he may consider relevant, have regard to —
(a) _the amount by which the costs taxed at the hearing exceed the
amount allowed under paragraph (1)(b)(i); and
(b)__whether the exceeded amount is disproportionate to the costs of the

hearing.

21C. Taxation hearing (O. 62, r. 21C) Rule 133
Rec 134

(1)  Where the taxing master is satisfied that there is a good reason to do so,
he may, either of his own volition or on application by a party entitled to be
heard on taxation, give an appointment to tax the whole or part of the bill of
costs.

(2)  Where an appointment to tax is given, the party to whom the
appointment is given shall serve a notice of the appointment to tax on every
person entitled to be heard on taxation within 7 days after the appointment is

given.

21D. Withdrawal of bill of costs (O. 62, r. 21D) Rule 133
Rec 134

(1) A party who has filed a bill of costs shall pay a prescribed fee to the
Court if he withdraws the bill of costs less than 7 days before the appointment
to tax.

(2)  The Court shall deduct the fee payable under paragraph (1) from the
amount paid under rule 21(4) and refund the balance to that party.

22— Delay-in-filing-ofbill-of costs (O-62+22) Rule 134

Rec 134
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22. Delay in filing of bill of costs (O. 62, r. 22)

(1) __If, within three months after an order of the Court requiring the
payment of any costs to be taxed, the person entitled to payment of those costs
has neither —
(a) __agreed the amount of those costs with the person liable to pay
them; nor
(b) served upon such person a copy of a notice of commencement of
taxation in accordance with rule 21(2),
the taxing master, on the application of the person liable to pay such costs and
on not less than 7 days' notice to the person entitled to payment thereof, may
make an order under paragraph (2).

(2) The taxing master —

(a) __may order that the person entitled to payment of the costs must
proceed to taxation in accordance with rule 21 within such period
as may be specified in the order; and

(b) _may further order that the costs order in favour of the person shall
be wholly discharged unless —

(i) the person does commence taxation proceedings within the
specified period or such extended period as may be allowed
by the taxing master; or

(i) __the amount due is agreed between the parties within the
specified period or extended period.

(3) The taxing master may make an order under paragraph (2) subject to
such conditions as he thinks fit, including a condition that the person in whose
favour the order is made shall pay a sum of money into court.

(4) On any order in accordance with paragraph (2) and on the taxation of a
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bill of costs, whether or not an order has been made under paragraph (2), the
taxing master, if he is satisfied that there has been undue delay in the filing or
service of the bill of costs or the notice of commencement of taxation -
(a) __may make such order as he thinks fit as to the costs of any
application or of any order or as to the costs of the taxation;
(b) may disallow any part of the costs awarded under the costs order;
and
(c) __may, in relation to the taxed costs or any part of those costs,
disallow interest or reduce the period for which interest is payable
or the rate at which interest is payable.
(5) A costs order shall be discharged —
(a) __after the expiry of [2 years] from -
(i) unless sub-subparagraph (ii) or (iii) applies, the completion of
the action;
(i) where the court has ordered costs to be taxed forthwith, the
date of the costs order;
(iii) where the court has ordered costs to be taxed by a particular
date, that date; or
(b) _where the court has extended the period specified in paragraph (a),
after the expiry of the period as extended,
whichever is the later.
23.  Deposit of papers and vouchers (O. 62, 1. 23) Rule 135
Rec 134
24. Netice-oftaxation Taxation (0. 62, r. 24) Rule 136
Rec 134

(1) If, at the date and time of an appointment to tax_under 21B(3) or 21C, a

person entitled to be heard upon such taxation does not appear before the taxing
master in person or by his solicitor, the taxing master, on being satisfied that notice
of the appointment to tax under 21B(3) or 21C and a copy of the bill of costs were
duly served on such person in accordance with rule2% rule 21B(3) or 21C(2) and
in accordance with rule 21(2), may proceed to taxation of the bill of costs in the
absence of such person or of his representative.

(1A) The taxing master may proceed to taxation of a bill of costs under rule
21B(1) notwithstanding that a party entitled to be heard on taxation has failed
to comply with any direction given by him relating to the steps to be taken or
things to be done before taxation under that rule, if the taxing master is
satisfied that a copy of the notice of commencement of taxation and of the bill
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of costs were duly served in accordance with rule 21(2) on the party.

(2) If the notice of appointment to tax under rule 21B(3) or 21C or the bill

of costs has not been served upon the person referred to in paragraph (1), the
taxing master —

(a) __must adjourn the taxation for such period as he may consider
necessary to enable service of the adjourned appointment to tax or
of the bill of costs or both to be effected on that person; and

(b) may make such order as he may consider appropriate in relation to
costs thrown away by the adjournment.

25.  Provisions as to bills of costs (O. 62, r. 25)

(1) Inany solicitor's bill of costs the professional charges and the disbursements
must be entered in separate columns and every column must be cast before the bill
is left for taxation.

(2) Before a solicitor's bill of costs is left for taxation it must be indorsed with
the name or firm and business address of the solicitor whose bill it is.

26. Power to adjourn (O. 62, r. 26)

2)}(1) The taxing master by whom any taxation proceedings are being conducted
may, if he thinks it necessary to do so, adjourn those proceedings from time to
time.

(2) If the taxation proceedings are adjourned because a party has failed to Rule 137
comply with any directions given under rule 13A, the taxing master may make Rec 134
such order as to costs thrown away by such adjournment as he may consider

appropriate.

27. Powers of taxing master taxing costs payable out of fund (O. 62, r. 27)

(1) Where any costs are to be paid out of a fund the taxing master may give
directions as to the parties who are entitled to attend on the taxation of those costs
and may disallow the costs of attendance of any party not entitled to attend by
virtue of the directions and whose attendance he considers unnecessary.

(2)  Where the Court has directed that a bill of costs be taxed for the purpose of
being paid out of a fund the taxing master by whom the bill is being taxed may, if
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he thinks fit, adjourn the taxation for a reasonable period and direct the party whose
bill it is to send to any person having an interest in the fund a copy of the bill, or of
any part thereof, free of charge together with a letter containing the following
information, that is to say- (L.N. 126 of 1995)
(@) that the bill of costs, a copy of which or of part of which is sent with
the letter, has been referred to a taxing master for taxation;
(b) the name of the taxing master and the address of the office at which the
taxation is proceeding;
(c) the time appointed by the taxing master at which the taxation will be
continued; and
(d) such other information, if any, as the taxing master may direct.
ASSESSMENT-OF-COSTS Rule 141

BASES AND SCALES FOR TAXATION AND ASSESSMENT OF COSTS

28. Costs payable to one party by another or out of a fund (O. 62, r. 28)

(1)  This rule applies to costs which by or under these rules or any order or
direction of the Court are to be paid to a party to any proceedings either by another
party to those proceedings or out of any fund (other than a fund which the party to
whom the costs are to be paid holds as trustee or personal representative).

(2)  Subject to the following provisions of this rule, costs to which this rule
applies shall be taxed on the party and party basis, and on a taxation on that basis
there shall be allowed all such costs as were necessary or proper for the attainment
of justice or for enforcing or defending the rights of the party whose costs are being
taxed.

(3) The Court in awarding costs to which this rule applies may in any case in
which it thinks fit to do so order or direct that the costs shall be taxed on the
common fund basis or on the indemnity basis. (L.N. 125 of 1991)

(4) On ataxation on the common fund basis, being a more generous basis than
that provided for by paragraph (2), there shall be allowed a reasonable amount in
respect of all costs reasonably incurred, and paragraph (2) shall not apply; and
accordingly in all cases where costs are to be taxed on the common fund basis the
ordinary rules applicable on a taxation as between solicitor and client where the
costs are to be paid out of a common fund in which the client and others are
interested shall be applied, whether or not the costs are in fact to be so paid.

(4A) On ataxation on the indemnity basis all costs shall be allowed except insofar
as they are of an unreasonable amount or have been unreasonably incurred and any
doubts which the taxing master may have as to whether the costs were reasonably
incurred or were reasonable in amount shall be resolved in favour of the receiving
party; and in these rules the term “the indemnity basis” (G#&%54E) in relation to
the taxation of costs shall be construed accordingly. (L.N. 125 of 1991)
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(5)  The Court in awarding costs to which this rule applies to any person may if it
thinks fit and if-

(@) the costs are to be paid out of a fund, or

(b) the person to whom the costs are to be paid is or was a party to the

proceedings in the capacity of trustee or personal representative,

order or direct that the costs shall be taxed as if that person were a trustee of the
fund or as if the costs were to be paid out of a fund held by that person, as the case
may be, and where the Court so orders or directs rule 31(2) shall have effect in
relation to the taxation in substitution for paragraph (2) of this rule.

(6) The foregoing provisions of this rule shall be without prejudice to the powers
of the Court under section 43 of the District Court Ordinance (Cap 336) (which
empowers the Court in relation to an action began in the Court which could have
been begun in the District Court to make an order in certain circumstances allowing
the costs on such one of the District Court scales and under such one of the
columns in the scale as the order may direct).

28A. Costs of a litigant in person (O. 62, r. 28A)

(1) On ataxation of the costs of a litigant in person there may, subject to the
provisions of this rule, be allowed such costs as would have been allowed if the
work and disbursements to which the costs relate had been done or made by a
solicitor on the litigant's behalf.

(2) The amount allowed in respect of any item shall be such sum as the taxing
master thinks fit not exceeding, except in the case of a disbursement, two-thirds of
the sum which in the opinion of the taxing master would have been allowed in
respect of that item if the litigant had been represented by a solicitor.

(3)  Where in the opinion of the taxing master the litigant has not suffered any
pecuniary loss in doing any work to which the costs relate, he shall not be allowed
in respect of the time reasonably spent by him on the work more than $200 an hour.
(4) Alitigant who is allowed costs in respect of attending court to conduct his
own case shall not be entitled to a witness allowance in addition.

(5 Nothing in Order 6, rule 2(1)(b), or rule 32(4) of this Order or the Second
Schedule to this Order shall apply to the costs of a litigant in person.

(6) For the purposes of this rule a litigant in person does not include a litigant
who is a practising solicitor_ but includes a company or other corporation which Rule 110
is acting without a legal representative. Rec 88-89. 92

29. Costs payable to a solicitor by his own client (O. 62, r. 29)
(1) On the taxation of a solicitor's bill to his own client (except a bill to be paid

out of funds provided by the Legislative Council pursuant to section 27 of the
Legal Aid Ordinance (Cap 91), or a bill with respect to non-contentious business)
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all costs shall be allowed except in so far as they are of an unreasonable amount or
have been unreasonably incurred.

(2)  For the purposes of paragraph (1), all costs incurred with the express or
implied approval of the client shall, subject to paragraph (3), be conclusively
presumed to have been reasonably incurred and, where the amount thereof has been
expressly or impliedly approved by the client, to have been reasonable in amount.

(3) For the purposes of paragraph (1), any costs which in the circumstances of
the case are of an unusual nature and such that they would not be allowed on a
taxation of costs in a case to which rule 28(2) applies, shall, unless the solicitor
expressly informed his client before they were incurred that they might not be so
allowed, be presumed, until the contrary is shown, to have been unreasonably
incurred.

(4) In paragraphs (2) and (3), the references to the client shall be construed-

(@) ifthe client was at the material time a mentally disordered person
within the meaning of the Mental Health Ordinance (Cap 136) and
represented by a person acting as guardian ad litem or next friend, as
references to that person acting, where necessary, with the authority of
the Court;

(b) if the client was at the material time a minor and represented by a
person acting as guardian ad litem or next friend, as references to that
person.

30. Costs payable to solicitor where money recovered by or on behalf of
infant, etc. (O. 62, r. 30)

(1)  This rule applies to-

(@) any proceedings in which money is claimed or recovered by or on
behalf of, or adjudged or ordered or agreed to be paid to, or for the
benefit of, a person who is a minor or a mentally disordered person
within the meaning of the Mental Health Ordinance (Cap 136) or in
which money paid into court is accepted by or on behalf of such a
person; and

(b) any proceedings under the Fatal Accidents Ordinance (Cap 22), in
which money is recovered by or on behalf of, or adjudged or ordered or
agreed to be paid to, or for the benefit of, the widow of the person
whose death gave rise to the proceedings in satisfaction of a claim
under the said Ordinance or in which money paid into court is accepted
by her or on her behalf in satisfaction of such a claim, if the
proceedings were for the benefit also of a person who, when the money
is recovered, or adjudged or ordered or agreed to be paid, or accepted,
is a minor; and

(c) any proceedings in the Court of Appeal on an application or appeal
made in connection with any such proceedings to which this rule
applies by virtue of the foregoing provisions of this paragraph.

(2)  Unless the Court otherwise directs the costs payable to his solicitor by any
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plaintiff in any proceedings to which this rule applies by virtue of paragraph (1)(a)
or (b), being the costs of those proceedings or incident to the claim therein or
consequent thereon, shall be taxed under rule 29; and no costs shall be payable to
the solicitor of any plaintiff in respect of those proceedings, except such amount of
costs as may be certified in accordance with this rule on the taxation under rule 29
of the solicitor's bill to that plaintiff.

(3)  On the taxation under rule 29 of a solicitor's bill to any plaintiff in any
proceedings to which this rule applies by virtue of paragraph (1)(a) or (b) who is
his own client, the taxing master shall also tax any costs payable to that plaintiff in
those proceedings and shall certify-

(@) the amount allowed on the taxation under rule 29, the amount allowed
on that taxation of any costs payable to the plaintiff in those
proceedings and the amount (if any), by which the first-mentioned
amount exceeds the other, and

(b) where necessary, the proportion of the amount of the excess payable
respectively by, or out of money belonging to, any party to the
proceedings who is a minor or a mentally disordered person within the
meaning of the Mental Health Ordinance (Cap 136) or the widow of the
man whose death gave rise to the proceedings and any other party.

(4) Paragraphs (2) and (3) shall apply in relation to any proceedings to which

this rule applies by virtue of paragraph (1)(c) as if for references to a plaintiff there
were substituted references to the party, whether appellant or respondent, who was
the plaintiff in the proceedings which gave rise to the first-mentioned proceedings.

(5) Nothing in the foregoing provisions of this rule shall prejudice a solicitor's
lien for costs.

(6) Where in any proceedings to which this rule applies directions given by the
Court under Order 80, rule 12 provide for the transfer or payment of money to or
into a District Court and for the payment to the solicitor of any plaintiff in the
proceedings of an amount in respect of costs out of the money so transferred or
paid, the taxing master by whom those costs are taxed shall send a copy of his
certificate to the registrar of the District Court.

(7)  The foregoing provisions of this rule shall apply in relation to-
(a) acounterclaim by or on behalf of a person who is a minor or a mentally
disordered person within the meaning of the Mental Health Ordinance
(Cap 136) and a counterclaim consisting of or including a claim under
the Fatal Accidents Ordinance (Cap 22) by or on behalf of the widow
of the man whose death gave rise to the claim; and
(b) aclaim made by or on behalf of a person who is a minor or a mentally
disordered person as aforesaid in an action by any other person for
relief under section 504 of the Merchant Shipping Act, 1894 (1894 c.
60 U.K.)*, and a claim consisting of or including a claim under the
Fatal Accidents Ordinance (Cap 22) made by or on behalf of that
widow in such an action,
as if for references to a plaintiff there were substituted references to a defendant.
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31. Costs payable to a trustee out of the trust funds, etc. (O. 62, r. 31)

(1)  This rule applies to every taxation of the costs which a person who is or has
been a party to any proceedings in the capacity of trustee or personal representative
is entitled to be paid out of any fund which he holds in that capacity.

(2)  On any taxation to which this rule applies, no costs shall be disallowed
except in so far as those costs or any part of their amount should not, in accordance
with the duty of the trustee or personal representative as such, have been incurred
or paid, and should for that reason be borne by him personally.

32.  Scales of costs (O. 62, r. 32)

(1)  Subject to the foregoing rules and the following provisions of this rule, the
scale of costs contained in the First Schedule of this Order, together with the notes
and general provisions contained in that Schedule, shall apply to the taxation of all
costs incurred in relation to contentious business done after the commencement of
these rules.

(2) On ataxation in relation to which rule 29 or rule 31(2) has effect and in other
special cases costs may at the discretion of the taxing master be allowed-

(@) inrelation to items not mentioned in the said scale; or

(b) of an amount higher than that prescribed by the said scale.

(3)  Where the amount of a solicitor's remuneration in respect of non-contentious
business connected with sales, purchases, leases, mortgages and other matters of
conveyancing or in respect of any other non-contentious business is regulated [in
the absence of agreement to the contrary] by any rules for the time being in force
under the Legal Practitioners Ordinance (Cap 159), the amount of the costs to be
allowed on taxation in respect of the like contentious business shall be the same,
notwithstanding anything in the scale contained in the First Schedule.

(4) Notwithstanding paragraph (1), costs shall, unless the Court otherwise
orders, be allowed in the cases to which the Second Schedule to this Order applies
in accordance with the provisions of that Schedule.

32A. Liability for costs of taxation (O. 62, r. 32A) Rule 139
Rec 135-136

(1) A party entitled to payment of any costs to be taxed is also entitled to his
costs of the taxation except where —
(a)__any Ordinance, any of these rules or any relevant practice
direction provides otherwise; or
(b) the Court makes some other order in relation to all or part of the
costs of the taxation.

(2) In deciding whether to make some other order, the Court shall have
regard to all the circumstances, including —
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(a) the conduct of all the parties in relation to the taxation;
(b) the amount, if any, by which the bill of costs has been reduced; and
(c) whether it was reasonable for a party to claim the costs of a
particular item or to dispute that item.
32B. Reimbursement for taxing fees (O. 62, r. 32B) Rule 139
Rec 135-136
Upon the issue of a final certificate under rule 17A, the party liable to
pay costs shall pay to the party entitled to payment of the costs an amount of
money equivalent to the prescribed taxing fee calculated on the basis of the
amount of costs allowed.
32C. Court's powers in relation to misconduct (O. 62, r. 32C) Rule 139
Rec 135-136

(1) The Court may make an order under this rule where —

(a) __aparty or his legal representative, in connection with a summary
assessment or taxation of costs, fails to comply with a rule, practice
direction or an order of the Court; or

(b) it appears to the Court that the conduct of a party or his legal
representative, before or during the proceedings which gave rise to
the summary assessment or taxation, was unreasonable or

IMproper.

(2) For the purpose of paragraph (1), the conduct of a party or his legal
representative does not include any conduct before the commencement of the
action unless the conduct is requlated by a pre-action protocol.

(3)  Where paragraph (1) applies, the Court may —
(a) disallow all or part of the costs being summarily assessed or taxed;
or
(b) order the party at fault or his legal representative, to pay costs that
he has caused any other party to incur.

(4)  Where -

(a) _the Court makes an order under paragraph (3) against a legally
represented party; and
(b) the party is not present when the order is made,
the party's solicitor shall notify his client in writing of the order not later than
7 days after the solicitor receives notice of the order and shall inform the
Court in writing that he has done so.

(5) In this rule, "client" ( ) includes a person on whose behalf the
solicitor acts and any other person who has instructed the solicitor to act or
who is liable to pay the solicitor's costs.
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REVIEW
33. Application to taxing master for review (O. 62, r. 33)

(1) Any party to any taxation proceedings who is dissatisfied with the allowance
or disallowance in whole or in part of any item by a taxing master, or with the

amount allowed by a taxing master-inrespect-of-any-item—may-apply-to-the-taxing Rule 142
master-toreview-his-decision-nrespect-of-thatitem in respect of any item —

(a) _may apply to the taxing master to review his decision in respect of
that item; and

(b) may not appeal against the decision in respect of that item until
after its review.

(2)  An application under this rule for review of a taxing master's decision may
be made at any time within 14 days after that decision or such shorter period as
may be fixed by the taxing master:

Provided that no application under this rule for review of a decision in respect of
any item may be made after the signing of the taxing master's eertificate-deating
finally final certificate dealing with that item.

(3) Every applicant for review under this rule must at the time of making his
application deliver to the taxing master objections in writing specifying by a list the
items or parts of items the allowance or disallowance of which or the amount
allowed in respect of which, is objected to and stating concisely the nature and
grounds of the objection in each case, and must deliver a copy of the objections to
each other party (if any) who attended on the taxation of those items or to whom
the taxing master directs that a copy of the objections shall be delivered.

(4)  Any party to whom a copy of the objections is delivered under this rule may,
within 14 days after delivery of the copy to him or such shorter period as may be
fixed by the taxing master, deliver to the taxing master answers in writing to the
objections stating concisely the grounds on which he will oppose the objections,
and shall at the same time deliver a copy of the answers to the party applying for
review and to each other party (if any) to whom a copy of the objections has been
delivered or to whom the taxing master directs that a copy of the answers shall be
delivered.

(5  An application under this rule for review of the taxing master's decision in
respect of any item shall not prejudice the power of the taxing master under rule 17
to issue an interim certificate in respect of items his decision as to which is not
objected to.

34. Review by taxing master (O. 62, r. 34)

(HK)(1) A review under rule 33 shall be carried out by the taxing master to whom
the taxation was originally assigned.
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(2)  Onreviewing any decision in respect of any item, a taxing master may
receive further evidence and may exercise all the powers which he might exercise
on an original taxation in respect of that item, including the power to award costs of
and incidental to the proceedings before him; and any costs awarded by him to any
party may be taxed by him and may be added to or deducted from any other sum
payable to or by that party in respect of costs.

(3) On ahearing of a review under rule 33 a party to whom a copy of objections
was delivered under paragraph (4) of that rule shall be entitled to be heard in
respect of any item to which the objections relate notwithstanding that he did not
deliver written answers to the objections under that paragraph.

(4) A taxing master who has reviewed a decision in respect of any item shall issue
his certificate accordingly and, if requested to do so by any party to the proceedings
before him, shall state in his certificate or otherwise in writing by reference to the
objections to that decision the reasons for his decision on the review, and any special
facts or circumstances relevant to it. A request under this paragraph must be made
within 14 days after the review or such shorter period as may be fixed by the taxing
master.

35. Review of taxing master's certificate by a judge (O. 62, r. 35)

(1)  Any party who is dissatisfied with the decision of a taxing master to allow or

to disallow any item in whole or in part on review under rule 33-e¢ 34, or with the Rule 143
amount allowed in respect of any item by a taxing master on any such review, may

apply to a judge for an order to review the taxation as to that item or part of an item

if, but only if, one of the parties to the proceedings before the taxing master

requested that officer in accordance with rule 34(4) to state the reasons for his

decision in respect of that item or part on the review.

(2)  Anapplication under this rule for review of a taxing master's decision in
respect of any item may be made at any time within 14 days after the taxing
master's certificate in respect of that item is signed, or such longer time as the
taxing master at the time when he signs the certificate, or the Court at any time,
may allow.

3 An application under this rule shall be made by summons and shall, except
where the judge thinks fit to adjourn into court, be heard in chambers.

4) Unless the judge otherwise directs, no further evidence shall be received on
the hearing of an application under this rule, and no ground of objection shall be
raised which was not raised on the review by the taxing master but, save as
aforesaid, on the hearing of any such application the judge may exercise all such
powers and discretion as are vested in the taxing master in relation to the subject-
matter of the application.

5) If the judge thinks fit to exercise in relation to an application under this rule

the power of the Court to appoint assessors under section 53 of the Ordinance, the
judge shall appoint not less than 2 assessors, of whom one shall be a taxing master.
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(6) On an application under this rule the judge may make such order as the
circumstances require, and in particular may order the taxing master's certificate to
be amended or, except where the dispute as to the item under review is as to
amount only, order the item to be remitted to the same or another taxing master for
taxation.

(7)  Inthisrule “Judge” (A7) means a judge in person.

36. Transitional provision relating to Part 14 of the Amendment Rules 2007 Rule 113

(©.62, r. 36) Rec 94-97

Rules 8, 8A, 8B, 8C and 8D do not apply in relation to any costs incurred
before the commencement of Part 14 of the Amendment Rules 2007, and rule
8 as in force immediately before the commencement is to continue to apply in
relation those costs as if that Part had not been made.

37. Transitional provisions relating to Part 21 of the Amendment Rules 2007 Rule 146

(©.62, r.37)

(1) Where a party entitled to require any costs to be taxed has obtained an
appointment to tax before the commencement of Division 2 of Part 21 of the
Amendment Rules 2007, nothing in that Division is to apply in relation to the
taxation, and the following provisions of these rules in force immediately
before the commencement are to continue to apply in relation to the taxation
as if they had not been amended by that Division —

(a) _rules 2(2),13, 21, 22, 23, 24 and 26; and

(b) items 19 and 19a in the First Schedule to the High Court Fees Rules

(Cap. 4 sub. leg. D).

(2) No costs for work undertaken before the commencement of Part 21 are
to be disallowed if those costs would have been allowed under this Order in
force immediately before the commencement.

FIRST SCHEDULE [rule 32]

PART I
SCALE OF COSTS

Iltem Particulars Charges

1. Mechanical preparation of documents-
(a) for the top copy, per page-
(i) quarto Size Or abOVE ......cccvvvevveveiiieice e $50
(i) less than qUArto SIZE ......ccceccvevveeeciere e, $30
(b) for additional copies, either by photographic means,

- E224 -



Annex E
Remarks

printing, carbon or any other method, per page of whatever

SIZ€ .vvvvee. $3
Attendance suitable for unqualified staff, such as for filing of $100
documents, delivery or collection of pages and to make

appointments, whether such attendance are made by qualified

or unqualified persons, for each attendance

Attendance for necessary search and inquires-such fee as the

Registrar thinks proper but not less than $100 for each

attendance.

Service of any documents-such fee as the Registrar thinks

proper but not less than $50 in each case.

The Registrar may allow such fee as he thinks proper in
respect of every other matter or thing not hereinbefore
specially mentioned.

Note to item 5: This item is intended to cover-

(@) the doing of any work not otherwise provided for and
which was properly done in preparing for a trial, hearing
or appeal, or before a settlement of the matters in dispute,
including-

(i) The client: taking instructions to sue, defend,
counter-claim, appeal or oppose etc.; attending
upon and corresponding with client;

(if) Witnesses: interviewing and corresponding with
witnesses and potential witnesses, taking and
preparing proofs of evidence and, where
appropriate, arranging attendance at Court,
including issue of subpoena;

(iii) Expert evidence: obtaining and considering
reports or advice from experts and plans,
photographs and models; where appropriate
arranging their attendance at Court, including
issue of subpoena;

(iv) Inspections: inspecting any property or place
material to the proceedings;

(v) Searches and Inquiries: making searches in
Government Registries and elsewhere for relevant
documents;

(vi) Special damages: obtaining details of special
damages and making or obtaining any relevant
calculations;

(vii) Other parties: attending upon and corresponding
with other parties or their solicitors;

(viii) Discovery: perusing, considering or collating
documents for affidavit or list of documents;
attending to inspect or produce for inspection any
documents required to be produced or inspected
by order of the Court or by virtue of Order 24;

(ix) Documents: drafting, perusing, considering and
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collating any relevant documents (including
pleadings, affidavits, cases and instructions to and
advice from counsel, orders and judgments) and
any law involved;

(x) Negotiations: work done in connection with
negotiations with a view to settlement;

(xi) Attendances: attendances at Court (whether in
Court or chambers) for the hearing of any
summons or other application, on examination of
any witness, on the trial or hearing of a cause or
matter, on any appeal and on delivery of any
judgment; attendances on counsel in conference,
and any other necessary attendances;

(xii) Interest: where relevant the calculation of interest
on damages; and

(xiii) Notices: preparation and service of
miscellaneous notices, including notices to
witnesses to attend court; and

(b) the general care and conduct of the proceedings.

PART Il

GENERAL

Discretionary costs

Rule 144

(2) In exercising his discretion under this paragraph or under rule 32(2) in
relation to any item, the taxing master shall have regard to all relevant
circumstances, and in particular to-

(a)
(b)
(©)
(d)
(e)

(f)
(9)

the complexity of the item or of the cause or matter in which it arises
and the difficulty or novelty of the questions involved,;

the skill, specialized knowledge and responsibility required of, and the
time and labour expended by, the solicitor or counsel;

the number and importance of the documents (however brief) prepared
or perused;

the place and circumstances in which the business involved is
transacted;

the importance of the cause or matter to the client;

where money or property is involved, its amount or value;

any other fees and allowances payable to the solicitor or counsel in
respect of other items in the same cause or matter, but only where work
done in relation to those items has reduced the work which would
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otherwise have been necessary in relation to the item in question.

Fees to counsel

2. (1) Except in the case of taxation under the Legal Aid Ordinance (Cap 91)
and taxations of fees payable by the Crown, no fee to counsel shall be allowed
unless-
(a) before taxation its amount has been agreed by the solicitor instructing
counsel; and
(b) before the taxing master issues his certificate a receipt for the fees
signed by counsel is produced to him.

(2) No retaining fee to counsel shall be allowed on any taxation of costs in
relation to which rule 28(2) has effect.

(3) No costs shall be allowed in respect of counsel appearing before a master
in chambers, or of more counsel than one appearing before a judge-in-chambers; Rule 144
urless-the-master-orfudge master in open court or a judge or the Court of
Appeal, unless the master or judge or the Court of Appeal, as the case may be,
has certified the attendance as being proper in the circumstances of the case.

(4) A refresher fee, the amount of which shall be in the discretion of the
taxing master, shall be allowed to counsel, either for each period of five hours (or
part thereof), after the first, during which a trial or hearing is proceeding or, at the
discretion of the taxing master, in respect of any day, after the first day, on which
the attendance of counsel at the place of trial is necessary.

Rule 129
Rec 131

(5) The amount of fees to be allowed to counsel is in the discretion of the
taxing master who shall, in exercising his discretion, have regard to all relevant
circumstances and in particular to the matters set out in paragraph 1(2).

Items to be authorized, certified etc.

4. (1) In an action arising out of an accident on land due to a collision or
apprehended collision, the costs of preparing a plan (other than a sketch plan) of the
place where the accident happened shall not be allowed unless-
(@) before the trial the Court authorized the preparation of the plan, or
(b) notwithstanding the absence of an authorization under sub-paragraph
(a) the taxing officer is satisfied that it was reasonable to prepare the
plan for use at the trial.

(2) The costs of calling an expert witness with regard to any question as to
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which a court expert is appointed under Order 40 (or a scientific adviser is
appointed under Order 103 rule 27) shall not be allowed on a taxation of costs in
relation to which rule 28(2) or (3) has effect unless the Court at the trial has
certified that the calling of the witness was reasonable.

(3) If any action or claim for a declaration under section 8(1) of the
Registration of Patents Ordinance (Cap 42) proceeds to trial, no costs shall be
allowed to the parties delivering any particulars of breaches or particulars of
objection in respect of any issues raised in those particulars and relating to that
patent except in so far as those issues or particulars have been certified by the Court
to have been proven or to have been reasonable and proper.

Attendances in Chambers-equity jurisdiction

5. (1) The following provisions of this paragraph apply in relation to every
hearing in chambers in the equity jurisdiction of the Court.

(3) Where on any such hearing as aforesaid the Court certifies that the
speedy and satisfactory disposal of the proceedings required and received from the
solicitor engaged in them exceptional skill and labour in the preparation for the
hearing, the taxing master in taxing the costs to be allowed for instructions in
relation to the summons or application shall take the certificate into account.

Copies of documents

7. (1) There shall be allowed for printing copies of any document the amount
properly paid to the printer; and where any part of a document is properly printed in
a foreign language or as a facsimile or in any unusual or special manner, or where
any alteration becomes necessary after the first proof of the document, there shall
be allowed such an amount as the taxing master thinks reasonable, such amount to
include any attendances on the printer.

(2) The solicitor for a party entitled to take printed copies of any documents
shall be allowed the amount he pays for such number of copies as he necessarily or
properly takes.

(3) The allowance for printed copies of documents under item 1 of Part | of
this Schedule shall be made in addition to the allowances under the foregoing
provisions of this paragraph and shall, subject to sub-paragraph (4), be made for
such printed copies as may be necessary or proper-

(@) of any pleading, for service on the opposite party;

(b) of any special case, for filing;

(c) of any pleading or special case, for the use of the Court;

(d) of any affidavit, for attestation in print;

(e) of any pleading, special case or evidence for the use of counsel in

court; or

()  of any other document necessarily and properly copied and not

otherwise provided for.
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(4) The allowance under item 1 of Part | shall not be made in relation to
printed copies of documents for the use of the Court or of counsel where written
copies have been made before printing, and shall not be made more than once in the
same cause or matter.
SECOND SCHEDULE [rule 32]
Rule 145

PART |

COSTS ON JUDGMENT WITHOUT TRIAL FOR A LIQUIDATED SUM

1. The scale of costs set out in Part 11 of this Schedule (which includes the scale
prescribed pursuant to section 72 of the District Court Ordinance (Cap 336) shall
apply in relation to the following cases if the writ of summons therein was issued
after 1 January 1966, and was indorsed with a claim for a debt or liquidated
demand only, that is to say-
(a) cases in which the defendant pays the amount claimed within the time
and in the manner required by the indorsement of the writ;
(b) cases in which the plaintiff obtains judgment on failure to give notice
of intention to defend under Order 13, rule 1, or judgment in default of
defence under Order 19, rule 2;
(c) cases in which the plaintiff obtains judgment under Order 14, rule 3,
either unconditionally or unless that sum is paid into court or to the
plaintiff's solicitors.

2. Notwithstanding anything in paragraph 1 of this Schedule or in the said
scale, no costs shall be allowed in any case to which the said paragraph 1 applies
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unless-
(@) the Court orders costs to be allowed; or
(b) ina case to which sub-paragraph (b) of paragraph 1 applies, judgment

or an order for judgment, as the case may be, is obtained within 28 days

after the service of the writ or within such further time as the Court

may allow.
3. In every case to which the said scale applies there shall be added to the basic
costs set out in the said scale the fee which would have been payable on the issue of
a writ for the amount recovered.

PART II
SCALE OF COSTS
Item Scale
Basic Costs $
To be allowed in cases under-
sub-paragraph (a) of paragraph 1 400.00
sub-paragraph (b) of paragraph 1 505.00
sub-paragraph (c) of paragraph 1 650.00
Additional Costs
1. For each additional defendant after the first 65.00
2. Where substituted service is ordered and effected, for 500.00
each defendant served
3—Where service-out-of thejurisdictionis-ordered-and 225.00 Rule 145
effected

4. In the case of judgment in default of defence-erjudgment 120.00

under-Order-t4+ule-3, where notice of intention to
defend is given after the time limited therefor and the
plaintiff makes an affidavit of service for the purpose of
a judgment on failure to give notice of intention to
defend (the allowance to include the search fee)

chiclait of service of ) o
atournmentof-the-summeons
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Item

1. Where a plaintiff or defendant signs judgment for costs
under rule 11, there shall be allowed-
cost of the judgment

2. Where upon the application of any person who has
obtained a judgment or order against a debtor for the
recovery or payment of money a garnishee order is made
under Order 49 against a garnishee attaching debts owing
or accruing from him to the debtor, the following costs
shall be allowed-

(@) to the garnishee, to be deducted by him from any
debt owing by him as aforesaid before payments
to the applicant-

(i) if no affidavit used
(i) if affidavit used
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Rule 145



4. Where a writ of execution within the meaning of Order
46, rule 1 is issued against any party, there shall be
allowed-

cost of issuing execution
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170.00

(Enacted 1988)

Note:
* Please also see following-

(&) inrelation to the Merchant Shipping Act 1894, Part 3 of Schedule 5 to Cap 415

and s. 1 of Schedule 2 to Cap 508;

(b) in relation to the Merchant Shipping Acts 1894 to 1979, s. 117 of Cap 281, s. 103 of

Cap 415 and s. 142 of Cap 478.
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The Rulesof the High Court (Cap 4A)

Order 62A - COSTSOFFER AND PAYMENTSINTO COURT

Remarks

|. PRELIMINARY Rule 90
Rec 38 to 43

and 132

1. I nterpretation and application (O. 62A,r. 1)

(1) InthisOrder —
“costs offer” ( ) means an offer to ettle a party's entitlement to costs that
arethe subject of ataxation;

“offeree” ( ) means the party to whom a costs offer is made;

“offeror” ( ) means the party who makes a costs offer;

“paying party” ( ) meansthe party liable to pay costs;

“receiving party” ( ), in relation to a paying party, meansthe party
who is entitled to payment of costs from that paying party;

“sanctioned offer” ( ) means a costs offer made (otherwise than by way
of a payment into court) in accordance with this Order;

“sanctioned payment” ( ) means a costs offer made by way of a payment
into court in accordance with thisOrder:

“sanctioned payment notice”’ ( ) meansthe noticereferred toin rule

3(2).

(2) ThisOrder doesnot apply toor inrelation to a party whoisan aided
person within the meaning of section 2 of the L egal Aid Ordinance (Cap. 91).

2. Offer to settle with specified consequences (O. 62A,r. 2)

(1) Any party to ataxation may make an offer to settlein accor dance with
this Order the entitlement to coststhat are the subject of the taxation.
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(2) An offer made under paragraph (1) will have the consequences specified
inrules 13, 14 and 15 (as may be applicable).

(3) _ Nothingin this Order preventsa party from making an offer to settlein
whatever way he chooses, but if that offer isnot made in accordance with this
Order, it will only have the consequences specified in this Order if the Court
so orders.

II. MANNER OF MAKING SANCTIONED
OFFER OR SANCTIONED PAYMENT

3. A paying party's costs offer requires a sanctioned payment (O. 62A, r. 3)

(1) A costsoffer by a paying party will not have the consequences set out in
this Order unlessit is made by way of a sanctioned payment.

(2) A sanctioned payment may be made at any time before the date
appointed for taxation.

4, Form and content of a sanctioned offer (O. 62A,r. 4)

(1) A sanctioned offer must bein writing.

(2) A sanctioned offer may relateto the whole or part of the costs.

(3) A sanctioned offer must state whether it relatesto the whole or part of
the costs, and if it relatesto part of the costs, to which part doesit relate.

(4) A sanctioned offer may be made or withdrawn at any time beforethe
date appointed for taxation.

5. Notice of a sanctioned payment (O. 62A, r. 5)

(1) A sanctioned payment may relate to the whole or part of the costs.

(2) A paying party who makes a sanctioned payment shall file with the
Court anoticein Form No. in Appendix A, that —

(a) statesthe amount of the payment;

(b) __stateswhether the payment relatesto the whole or part of the costs,

and if it relatesto part of the costs, to which part doesit relate;
(c) __if aninterim payment of costs has been made, statesthat the

paying party hastaken into account the interim payment;
(d)__ifitisexpressed not to beinclusive of interest, states—
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(i) whether interest is offered; and
(ii) _if so, the amount offered, therate or rates offered and the
period or periodsfor which it is offered; and
(e) _if asum of money has been paid into court as security for the costs
of the action, cause or matter, stateswhether the paying party has
taken into account that sum of money.

(3) Thepaying party shall —
(a) servethesanctioned payment notice on thereceiving party; and
(b) fileacertificate of service of the notice.

(4) A sanctioned payment may be withdrawn at any time before the date
appointed for taxation.

6. Timewhen a sanctioned offer or a sanctioned payment is made and
accepted (O. 62A,r. 6)

(1) A sanctioned offer is made when received by the offer ee.

(2) A sanctioned payment is made when a sanctioned payment noticeis
served on the offer ee.

(3) An improvement to a sanctioned offer will be effective when its details
arereceived by the offeree.

(4) Anincreasein a sanctioned payment will be effective when notice of the
increaseis served on the offeree.

(5) A sanctioned offer or a sanctioned payment is accepted when notice of
its acceptanceisreceived by the offeror.

7. Clarification of a sanctioned offer or a sanctioned payment notice

(O0.62A,1.7)

(1) Theofferee may, within 7 days of a sanctioned offer or payment being
made, request the offeror to clarify the offer or payment notice.

(2) |If the offeror doesnot givethe clarification requested under paragr aph
(1) within 7 days of receiving the request, the offer ee may, unlessthe taxation
has commenced, apply for an order that he does so.

(3) If theCourt makesan order under paragraph (2), it shall specify the
date when the sanctioned offer or sanctioned payment isto betreated as

- E235 -



Annex E

Remarks

having been made.

1. ACCEPTANCE OF SANCTIONED OFFER
OR SANCTIONED PAYMENT

8. Time for acceptance of a paying party’s sanctioned payment

(O.62A,r.8)

A receiving party may accept a sanctioned payment at any time before
the date appointed for taxation.

9. Timefor acceptance of areceiving party's sanctioned offer (0. 62A,r. 9)

A paying party may accept a sanctioned offer at any time befor e the date
appointed for taxation.

10. Payment out of a sum in court on the acceptance of a sanctioned
payment (O. 62A, r. 10)

Wher e a sanctioned payment is accepted thereceiving party may obtain
payment out of the sum in court by making a request for payment in Form No.
in Appendix A.

11. Acceptance of a sanctioned payment made by one or more, but not all,
paying parties (O. 22, r. 11)

(1) Thisrule applieswherethereceiving party wishes to accept a sanctioned
payment made by one or mor e, but not all, of a number of paying parties.

(2) _If thepaying partiesarejointly and severally liable to pay costs, the
receiving party may accept the payment in accordance with rule 8 if —
(a) hediscontinuesthe proceedings for taxation against those paying
parties who have not made the payment; and
(b) those paying parties give written consent to the acceptance of the
payment or the Court is of the opinion that such consent is not

necessary.

(3) _If thepaying partiesarenot jointly, but severally liable to pay costs, the
receiving party may —

(a) _accept the payment in accor dance with rule 8; and

(b) continuewith his proceedings for taxation against the other paying
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parties.

(4) ___Inall other casesthereceiving party shall apply to the Court for —
(a) _an order permitting a payment out to him of any sum in court; and
(b)__such order asto costsrelating to the taxation asthe Court
consider s appropriate.

12. Caseswhereacourt order isrequired to enable acceptance of a
sanctioned offer or a sanctioned payment (O. 62A,r. 12)

Wher e a sanctioned offer or a sanctioned payment ismadein
proceedings to which Order 80, rule 10 (Compromise, €tc., by person under
disability) applies—

(a) theoffer or payment may be accepted only with the leave of the

Court; and

(b) __no payment out of any sum in court shall be made without a court

order.

V. CONSEQUENCES OF SANCTIONED OFFER
OR SANCTIONED PAYMENT

13. Conseguences of acceptance of a sanctioned offer or a sanctioned
payment (O. 62A, r. 13)

(1) |If asanctioned offer or a sanctioned payment relates to the whole costs
and is accepted, the taxation will be stayed.

(2) __Inthe case of acceptance of a sanctioned offer which relatesto the whole
costs —
(a) thestay will beupon theterms of the offer; and
(b) either party may apply to enforce those ter ms without the need for
anew taxation.

(3) |If asanctioned offer or a sanctioned payment which relatesto part only
of the costsis accepted the taxation will be stayed asto that part.

(4) __If theapproval of the Court isrequired befor e a settlement asto costs
can be binding, any stay which would otherwise arise on the acceptance of a
sanctioned offer or a sanctioned payment will take effect only when that
approval has been given.

(5) Any stay arising under thisrulewill not affect the power of the Court —
(a) toenforcetheterms of asanctioned offer:
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(b) todeal with any question of costs (including inter est on costs)
relating to the taxation; or
(c) toorder payment out of court of any sum paid into court.

(6) Where—
(a) asanctioned offer has been accepted; or
(b) _aparty allegesthat —
(i) theother party hasnot honoured the terms of the offer; and
(i) _heisthereforeentitled to aremedy for breach of contract,
the party may claim the remedy by applying to the Court without the need to
start a new claim unlessthe Court orders otherwise.

14. Costs conseguences wherereceiving party failsto do better than a
sanctioned payment (O. 62A, r. 14)

(1) Thisrule applieswhere upon taxation areceiving party failsto better a
sanctioned payment.

(2) Unlessheconsidersit unjust to do so, the taxing master shall order the
receiving party to pay the costs of the taxation on the indemnity basis starting
with the date on which the payment was made.

15. Costs and other conseguences wherereceiving party does better than he
proposed in his sanctioned offer (O. 62A, r. 15)

(1) Thisrule applies wher e upon taxation a paying party is held liable for
mor e than the proposals contained in a receiving party's sanctioned offer.

(2) Thetaxing master may order interest on the whole or part of the
amount of the costs allowed to thereceiving party at a rate not exceeding 10%
above primeratefor some or all of the period starting with the date on which
the sanctioned offer wasreceived by the paying party.

(3) Thetaxing master may also order that the receiving party is entitled to —
(a) __hiscosts on theindemnity basis from the date on which the
sanctioned offer wasreceived by the paying party; and
(b) _interest on those costs at a rate not exceeding 10% above prime
rate.

(4) Wherethisrule applies, the taxing master shall maketheorders
referred toin paragraphs (2) and (3) unlessit considersit unjust to do so.

(5) In considering whether it would be unjust to maketheordersreferred to
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in paragraphs (2) and (3), the taxing master shall take into account all the
circumstances of the caseincluding —
(a) __theterms of any sanctioned offer ;
(b) thestagein the proceedings when any sanctioned offer was made;
(c) __theinformation availableto the parties at thetime when the
sanctioned offer was made; and
(d) theconduct of the partieswith regard to the giving or refusing to
giveinformation for the purposes of enabling the offer to be made
or evaluated.

(6) Thepower of thetaxing master under thisruleisin addition to any
other power he may haveto award interest.

V. MISCELLANEOUS

16. Restriction on disclosur e of a sanctioned offer or a sanctioned payment
(O.62A,r.16)

(1) A sanctioned offer istreated as" without pr e udice save asto costs' .

(2) Thefact that a sanctioned payment has been made must not be
communicated to the taxing master until the amount of the coststo be allowed
have been decided.

(3) _ Paragraph (2) does not apply —
(a) __wherethetaxation has been stayed under rule 10 following
acceptance of a sanctioned payment; and
(b) _wherethefact that there has or has not been a sanctioned payment
may berelevant to the question of the costs of theissue of liability.
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Order 73— ARBITRATION PROCEEDINGS
Remarks
2. Mattersfor ajudgein court (O. 73, r. 2)

(1) Subject to section 2D of the Arbitration Ordinance (Cap 341), every
application or request to the Court-
(@ toremit an award under section 24 of that Ordinance, or
(b) toremove an arbitrator or umpire under section 25(1) of that
Ordinance, or
(c) tosetaside an award under section 25(2) of that Ordinance, or
(HK)(d) for leave to appeal under section 23(2) of that Ordinance, or
(e) todetermine, under section 23A(1) of that Ordinance, any question of
law arising in the course of a reference or
a i Rule 29
(H K)(g) to deci de, under article 13(3) of the Fifth Schedule to that Rec101t0 16
Ordinance, on a challenge to an arbitrator, or (L.N. 363 of 1990)
(HK)(h) to decide, under article 14(1) of the Fifth Schedule to that
Ordinance, on the termination of an arbitrator's mandate, or (L.N. 363
of 1990)
(HK)(i) to set aside an arbitral award under article 34 of the Fifth Schedule to
that Ordinance, (L.N. 363 of 1990)

must-be-made-by-origiating-metion-may be made by originating summonsin
Form No. 10 in Appendix A to asingle judgein court. (L.N. 363 of 1990)

(2) Any appeal to the Court of First Instance under section 23(2) of the
Arbitration Ordinance (Cap 341) shal-berade by-eriginatingretion-may be
made by originating summonsin Form No. 10 in Appendix A to asinglejudge
in court and notice thereof may be included in the notice of application for leave to
appeal, where leave is required. (25 of 1998 s. 2)

(3 Anapplication for adeclaration that an award made by an arbitrator or
umpireis not binding on a party to the award on the ground that it was made
without jurisdiction may be made by erigirating-metion-originating summonsin

Form No.10in Appendlx A to asmglejudge in court—leut—theieregemg—prewsen

3. Mattersfor judgein chambersor master (O. 73, r. 3)

(1) Subject to the foregoing provisions of this Order and the provisions of this
rule, the jurisdiction of the Court of First Instance or ajudge thereof under the
Arbitration Ordinance (Cap 341), may be exercised by ajudge in chambers or a
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master. (25 of 1998 s. 2)
Rule 30,
Rec 10to 16
(2) Any application under section 23(5) or (7) of the Arbitration Ordinance
(Cap. 341) (including any application for leave) must be madeto ajudgein
chambers.
(3) Any application to which thisrule applies may, where an action is
pending, be made by summonsin the action, and in any other case may be
made by an originating summonsin Form No. 10 in Appendix A.
(4) Where an application is made under section 23(5) of the Arbitration
Ordinance (Cap 341) (including any application for leave) the summons must be
served on the arbitrator or umpire and on any other party to the reference.
4. Application for interim injunction under section 2GC of Arbitration Rule 93
Ordinance (O. 73, r. 4) Rec491051

(1) An application for interim injunction or any other interim measure
under section 2GC(1) of the Arbitration Ordinance (Cap. 341) in relation to an
arbitration proceeding (whether in Hong Kong or in a place outside Hong
Kong) shall be made by originating summonsin Form No. 10 in Appendix A.

(2 Wherethe application isin relation to an arbitration proceeding
outside Hong Kong, rules 1, 2, 3, 4, 7(1), 7A and 8 of Order 29 apply with any
necessary modificationsto the application asthey apply to an application for
interlocutory relief in an action or proceeding in the High Court.

(3) Upon hearing of the originating summons, the Court may direct that all
or any part of the hearing be conducted in open court.

5.  Timelimitsand other special provisions asto appeals and applications
under the Arbitration Ordinance (O. 73, r. 5)

(1) An application to the Court-
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(@ toremit an award under section 24 of the Arbitration Ordinance (Cap
341), or
(b) to set aside an award under section 25(2) of that Ordinance or
otherwise, or
(c) todirect an arbitrator or umpire to state the reasons for an award under
section 23(5) of that Ordinance,
must be made, and the summons er-retice-must be served, within 23-days-30 days Rule 31
after the award has been made and published to the parties. Rec 101016

(2) Inthecase of an appeal to the Court under section 23(2) of the Arbitration
Ordinance (Cap 341), the-neticethe summons must be served, and the appeal
entered, within 21-days-30 days after the award has been made and published to the
parties:

Provided that, where reasons material to the appeal are given on a date subsequent
to the publication of the award, the period of 23-days-30 days shall run from the
date on which the reasons are given.

(3 Anapplication, under section 23A (1) of the Arbitration Ordinance (Cap
341), to determine any question of law arising in the course of areference, must be
made, and notice thereof served, within 14-days-30 days after the arbitrator or
umpire has consented to the application being made, or the other parties have so
consented.

(4) For the purpose of paragraph (3) the consent must be given in writing.

(5) In the case of every appeal or appllcatlon to which thIS ruIe applies, the

.- al ala -n- -n ala’ w-n A- -A. | nn-. -nn--q

summons, must state the grounds of appeal or appllcatlon and where the appeal or
application is founded on evidence by affidavit, or is made with the consent of the

arbitrator or umpire or of the other parties, a copy of every affidavit intended to be
used, or asthe case may be, of every consent given in writing, must be served with
that notice.

6.  Applicationsand appealsto be heard in a particular list (O. 73, r. 6)

(1) Any matter which isrequired, by rule 2 or 3, to be heard by ajudge, shall be
entered in a particular list unless the Judge in charge of such list otherwise directs.

(2) Nothing in the foregoing paragraph shall be construed as preventing the
powers of the Judge in charge of a particular list from being exercised by any judge
of the Court of First Instance. (25 of 1998 s. 2)

6A. Originating summonsto be heard in chambers (O. 73, r. 6A) Rule 32
Rec 10to 16

An originating summonsreferred toin rules2, 3and 5 may be heard in
chambersif the judge, whether of his own motion or at the request of one or
mor e of the parties, so decides.
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7. Service out of thejurisdiction of summons, retice~ete-and order (O. 73,r1.7) Rule 33,
Rec 10to 16

(HK)(2) Subject to paragraph (1A), service out of the jurisdiction of-
(8 any originating summons er-netice-of-eriginating-metion-under the
Arbitration Ordinance (Cap 341), or
(b) any order made on such a summons-er-metion-as-aforesaid,
is permissible with leave of the Court provided that the arbitration to which the
summens-metien-or-erder-summons or_order relatesis granted by Hong Kong
law or has been, is being, or isto be held within the jurisdiction.

(1A) Serviceout of the jurisdiction of an originating summons for leave to enforce
an award is permissible with the leave of the Court whether or not the arbitration is
governed by Hong Kong law.

(2) Anapplication for the grant of leave under this rule must be supported by an
affidavit stating the grounds on which the application is made and showing in what
place or country the person to be served is, or probably may be found; and no such
leave shall be granted unless it shall be made sufficiently to appear to the Court that
the case is a proper one for service out of the jurisdiction under thisrule.

(3 Order 11, rules 5, 6 and 8, shall apply in relation to any such summens;
netice-or-erder-summons or order asisreferred to in paragraph (1) asthey apply
in relation to awrit.

8. Registration in High Court of foreign awards (O. 73, r. 8)

Where an award is made in proceedings on an arbitration in any territory to
which sections 3 to 9 of the Foreign Judgments (Reciprocal Enforcement)
Ordinance (Cap 319) extend, being a part to which the said Ordinance has been
applied, then, if the award has, in pursuance of the law in force in the place where it
was made, become enforceable in the same manner as ajudgment given by a court
in that place, Order 71 shall apply in relation to the award as it appliesin relation to
ajudgment given by that court, subject, however, to the following modifications-

(@ for referencesto the country of the original court there shall be

substituted references to the place where the award was made; and

(b) theaffidavit required by rule 3 of the said Order must state (in addition

to the other matters required by that rule) that to the best of the
information or belief of the deponent the award has, in pursuance of the
law in force in the place where it was made, become enforceable in the
same manner as a judgment given by acourt in that place.

9. Registration of awards under Arbitration (I nternational Investment
isputes) Act 1966 (O. 73, r. 9)

(1) Inthisruleand in any provision of these rules as applied by thisrule-
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“the Act of 1966” (1966 4-1%:4>) means the Arbitration (International Investment
Disputes) Act 1966 (1966 c. 41 U.K.);

“award” (#;#&) means an award rendered pursuant to the Convention;

“judgment creditor” (A& & #E A) and “judgment debtor” (HJ5€ & # A) mean
respectively the person seeking recognition or enforcement of an award and the
other party to the award.

(2) Subject to the provisions of thisrule, the following provisions of Order 71,
namely rules 3(1) (except subparagraphs (c)(iv) and (d) thereof), 7 (except
paragraph (3)(c) and (d) thereof) and 10(3) shall apply with the necessary
modificationsin relation to an award as they apply in relation to ajudgment to
which the Foreign Judgments (Reciprocal Enforcement) Ordinance (Cap 319)

applies.

(3 Anapplication to have an award registered in the Court of First Instance
under section 1 of the Act of 1966 shal-bemade-may be made by originating Rule 34
summons which shall bein Form 10 in Appendix A. (25 of 1998 s. 2) Rec 1010 16

(4) Theaffidavit required by Order 71, rule 3, in support of an application for
registration shall-
(@ inlieu of exhibiting the judgment or a copy thereof, exhibit a copy of
the award certified pursuant to the Convention; and
(b) inaddition to stating the matters mentioned in paragraph (1)(c)(i) and
(i1) of the said rule 3, state whether at the date of the application the
enforcement of the award has been stayed (provisionally or otherwise)
pursuant to the Convention and whether any, and if so what, application
has been made pursuant to the Convention, which, if granted, might
result in a stay of the award.

(5) Thereshal be kept in the Registry under the direction of the Registrar a
register of the awards ordered to be registered under the Act of 1966 and particulars
shall be entered in the register of any execution issued on such an award.

(6) Whereit appears to the Court on granting leave to register an award or on an
application made by the judgment debtor after an award has been registered-
(8 that the enforcement of the award has been stayed (whether
provisionally or otherwise) pursuant to the Convention; or
(b) that an application has been made pursuant to the Convention, which, if
granted, might result in astay of the enforcement of the award,
the Court shall, or, in the case referred to in subparagraph (b) may, stay execution
of the award for such time as it considers appropriate in the circumstances.

(7)  Anapplication by the judgment debtor under paragraph (6) shall be made by

summons and supported by affidavit.
(L.N. 363 of 1990)
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10. Enforcement of settlement agreement under section 2C of the
Arbitration Ordinance or of award under section 2GG of that Ordinance
(O.73,r1.10)

(1) Anapplication for leave-
(HK)(@) under section 2C of the Arbitration Ordinance (Cap 341) to enforce
a settlement agreement, or (L.N. 363 of 1990)
(b) under section 2GG of that Ordinance to enforce an award on an
arbitration agreement, (L.N. 363 of 1990; 2 of 2000 s. 15)
in the same manner as a judgment or order may be made ex parte but the Court
hearing the application may direct a summons to be issued.

(2) If the Court directs a summons to be issued, the summons shal-be-an
orighiating-summens-may be an originating summons which shall be in Form No.
10 in Appendix A.

(3) An application for leave must be supported by affidavit-

(@ exhibiting-

(HK)(i) where the application is under section 2C of the Arbitration

Ordinance (Cap 341), the arbitration agreement and the original

settlement agreement or, in either case, a copy thereof; (L.N. 363 of

1990)

(i) wherethe application is under section 2GG of the Arbitration
Ordinance (Cap 341), the arbitration agreement and the original
award or, in either case, a copy thereof; (L.N. 363 of 1990; 2 of
2000 s. 15)

(iii) where the application is under section 40B(1) or 42(1) of the
Arbitration Ordinance (Cap 341), the documents required to be
produced by section 40D or 43, as the case may be, of that
Ordinance, (2 of 2000 s. 15)

(c) stating the name and the usual or last known place of abode or business
of the applicant (hereinafter referred to as "the creditor") and the person
against whom it is sought to enforce the settlement agreement or award
(hereinafter referred to as "the debtor") respectively,

(d) asthe case may require, either that the settlement agreement or award
has not been complied with or the extent to which it has not been
complied with at the date of the application.

(4) Anorder giving leave must be drawn up by or on behalf of the creditor and
must be served on the debtor by delivering a copy to him personally or by sending
acopy to him at his usual or last known place of abode or business or in such other
manner as the Court may direct.

(5) Service of the order out of the jurisdiction is permissible without leave, and
Order 11, rules 5, 6 and 8, shall apply in relation to such an order asthey apply in
relation to awrit.

(6) Within 14 days after service of the order or, if the order isto be served out of
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the jurisdiction, within such other period as the Court may fix, the debtor may
apply to set aside the order and the settlement agreement or award shall not be
enforced until after the expiration of that period or, if the debtor applies within that
period to set aside the order, until after the application isfinally disposed of.

(HK)(6A) An application under paragraph (6) to set aside the order must be made
by summons supported by affidavit, and such affidavit must be filed at the same
time as the summons. (L.N. 127 of 1995)

(7)  Thecopy of the order served on the debtor shall state the effect of paragraph
(6).

(8 Inreationto abody corporate thisrule shall have effect asif for any
reference to the place of abode or business of the creditor or the debtor there were
substituted a reference to the registered or principal address of the body corporate;
so, however, that nothing in this rule shall affect any enactment which provides for
the manner in which a document may be served on a body corporate.

(HK) 10A. Other provisions asto applicationsto set aside an order made
under rule 10 (O. 73, r. 10A)

(HK) Where a debtor has applied to set aside an order made under rule 10, the
Court may, either of its own motion or on an application made by the creditor, and
if, having regard to all the circumstances of the caseit thinksit just to do so,
Impose such terms, as to giving security or otherwise, as a condition of the further
conduct of the application, asit thinksfit.

(L.N. 167 of 1994)

11. Paymentsinto court (O. 73, r. 11)

(HK)(2) In any arbitration proceedings any party to the reference may at any time
pay into court a sum of money in satisfaction of any claim against him under the
reference.

(2) On making payment into court under this rule, and on increasing any such
payment already made the party making payment must give notice thereof in Form
No. 100 in Appendix A to all other partiesto the reference; and within 3 days after
receiving the notice the recipient parties must send the party making payment a
written acknowledgment of its receipt.

(3 A party who has made payment into court under this rule may, without leave,
give notice of an increase in such a payment but, subject to that and without
prejudice to paragraph (5), a notice of payment may not be withdrawn or amended
without leave of the Court which may be granted on such terms as may be just.

(4) Wherethere are two or more mattersin dispute in the arbitration proceedings
and money is paid into court under thisrule in respect of al, or some only of, those
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matters, the notice of payment-

(8 must state that the money is paid in respect of al those mattersin
dispute or, as the case may be, must specify the mattersin respect of
which payment is made, and

(b) wherethe party makes separate payments in respect of each, or any two
of those mattersin dispute, must specify the sum paid in respect of that
matter or, as the case may be, those matters.

(5) Whereasingle sum of money is paid into court under thisrule in respect of
two or more matters in dispute, then, if it appearsto the Court that any party to the
arbitration proceedings is embarrassed by the payment, the Court may order the
party making payment to amend the notice of payment so as to specify the sum
paid in respect of each matter in dispute.

(6) For the purposes of thisrule, aclaim under areference to arbitration shall be
construed as a claim in respect, also, of such interest as might be included in the
award if the award were made at the date of the payment into court.

12.  Payment in by party who has counterclaimed (O. 73, r. 12)

(HK) Where a party, who makes by counterclaim in the arbitration proceedings a
claim against any other party to the arbitration proceedings, pays a sum or sums of
money into court under rule 11, the notice of payment must state if it be the case,
that in making the payment he has taken into account and intends to satisfy the
matter in dispute, or matters in dispute, as the case may be, under his counterclaim.

13.  Acceptance of money paid into court (O. 73, r. 13)

(HK)(1) Where money is paid into court under rule 11, then, subject to paragraph
(2), within 14 days after the receipt of the notice of payment or, where more than
one payment has been made or the notice has been amended, within 14 days after
receipt of the notice of the last payment or the amended notice but, in any case,
before the hearing of the arbitration proceedings begins, a party to the arbitration
proceedings may-

(@ wherethe money was paid in respect of the matter in dispute or all the
matters in dispute in respect of which he claims, accept the money in
satisfaction of that matter in dispute or those mattersin dispute, as the
case may be, or

(b) where the money was paid in respect of some only of the mattersin
dispute in respect of which he claims, accept in satisfaction of any such
matter in dispute the sum specified in respect of that matter in dispute
in the notice of payment,

by giving notice in Form No. 101 in Appendix A to al other partiesto the
arbitration proceedings.

(2) Where after the hearing of the arbitration proceedings has begun-
(@ money ispaid into court under rule 11, or
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(b) money in court isincreased by afurther payment into court under that
rule,
any party may accept the money in accordance with paragraph (1) within 2 days
after receipt of the notice of payment or notice of the further payment, as the case
may be, but, in any case, before the arbitrator publishes his award.

(3 Rule11(5) shall not apply in relation to money paid into court after the
hearing of the arbitration proceedings has begun.

(4)  Onaparty accepting any money paid into court al further proceedingsin the
arbitration proceedings or in respect of the specified matter in dispute or mattersin
dispute, as the case may be, to which the acceptance relates shall be stayed.

(5) Where money is paid into court by a party who made a counterclaim in the
arbitration proceedings and the notice of payment stated, in relation to any sum so
paid, that in making the payment the party had taken into account and satisfied the
matter in dispute, or mattersin dispute, as the case may be, in respect of which he
claimed, then, on the claimant party accepting that sum, al further proceedings on
the counterclaim or in respect of the specified matter or mattersin dispute, as the
case may be, shall be stayed.

(6) A party to arbitration proceedings who has accepted any sum paid into court
shall, subject to rule 14, be entitled to receive payment of that sum in satisfaction of
the matter or matters in dispute to which the arbitration proceedings relate.

14. Order for payment out of money accepted required (O. 73, r. 14)

(HK)(1) Where a party to arbitration proceedings accepts any sum paid into court
and that sum was paid into court by some but not all of the other partiesto the
arbitration proceedings the money in court shall not be paid out except under
paragraph (2) or in pursuance of an order of the Court, and the order shall deal with
the whole costs of the arbitration proceedings or the matter in dispute to which the
payment relates, as the case may be.

(2) Wherean order of the Court is required under paragraph (1), then if, either
before or after accepting the money paid into court by some only of the other
parties the party discontinues the arbitration proceedings against all the other
parties and those parties consent in writing to the payment out of that sum, it may
be paid out without an order of the Court.

(3 Where after the hearing of the arbitration proceedings has begun a claimant
party accepts any money paid into court and all further proceedingsin the
arbitration proceedings or in respect of the matter in dispute or mattersin dispute,
as the case may be, to which the acceptance relates are stayed by virtue of rule
13(4), then, notwithstanding anything in paragraph (2), the money shall not be paid
out except in pursuance of an order of the Court, and the order shall deal with the
whole costs of the arbitration proceedings or with the costs relating to the matter in
dispute or matters in dispute as the case may be, to which the arbitration
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proceedings relate.

15. Money remainingin court (O. 73, r. 15)

(HK) If any money paid into court in connection with arbitration proceedings is not
accepted in accordance with rule 13, the money remaining in court shall not be paid
out except in pursuance of an order of the Court which may be made at any time
before during or after the hearing of the arbitration proceedings; and where such an
order is made before the hearing the money shall not be paid out except in
satisfaction of the matter or matters in dispute in respect of which it was paid in.

16. Counterclaim (O. 73, r. 16)

(HK) A party to arbitration proceedings against whom a counterclaim is made may
pay money into court in accordance with rule 11, and that rule and rules 13 (except
paragraph (5)), 14 and 15 shall apply accordingly with the necessary modifications.

17. Non-disclosure of payment into court; amendment of arbitrator's award
(0. 73,r1.17)

(HK) Except in arbitration proceedings in which all further proceedings are stayed
after the hearing has begun by virtue of rule 13(4), the fact that money has been
paid into court under the foregoing provisions of this Order shall not be
communicated to the arbitrator until he has published his award, whereupon the
arbitrator may amend his award by adding thereto such directions as he may think
proper with respect to the payment of the costs of the reference.

18. Investment of money in court (O. 73, r. 18)

(HK) Cash under the control of or subject to the order of the Court may be invested
in any manner specified in the High Court Suitors Funds Rules (Cap 4 sub. leg.)
and the Trustee Ordinance (Cap 29).

(25 0of 1998s. 2)

(Enacted 1988)

19. Transitional provision relating to rule 29 of Amendment Rules 2007 Rule 36

(O 73.1. 19) Rec 10t0 16

Where, immediately before the commencement of rule 29 (" the
amending rule") of the Amendment Rules 2007, an application, request or
appeal by originating motion made under rule 2 asin force immediately
before the commencement is pending, then the application isto be determined
asif theamending rule had not been made.
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Order 75- (HK) ADMIRALTY PROCEEDINGS

Remarks

1 Application and interpretation (O. 75, r. 1)

(1) ThisOrder appliesto Admiralty causes and matters, and the other provisions
of these rules apply to those causes and matters subject to the provisions of this
Order. (See App. B, Form 14)

(2) InthisOrder-
“actioninrem” (¥#5F74) meansan Admiralty action in rem;

“caveat against arrest” (B 1) %0 & #5.5) means a caveat entered in the
caveat book under rule 6;

“caveat against release and payment” (F13¥195 18 M AT 3K %€ i ) means a
caveat entered in the caveat book under rule 14;

“caveat book” (%1€ ffi 525t ) means the book kept in the Registry in which
caveats issued under this Order are entered;

“collision regulations” (filf:4##{451) means the regulations made or deemed to be
made under section 93 of the Merchant Shipping (Safety) Ordinance (Cap 369);

“limitation action” (J&) FR¥EAHEH AR MFF74) means an action by shipowners or
other persons under the Merchant Shipping Acts 1894 to 1984” or the Merchant
Shipping (Liability and Compensation for Oil Pollution) Ordinance (Cap 414) for
the limitation of the amount of their liability in connection with a ship or other
property; (L.N. 363 of 1990)

“ship” (MAF) includes any description of vessel used in navigation.

2A. Proceedingsagainst, or concerning, the International Oil Pollution
Compensation Fund (O. 75, r. 2A)

(2) For the purposes of section 27(1) of the Merchant Shipping (Liability and
Compensation for Oil Pollution) Ordinance (Cap 414) any party to proceedings
brought against an owner or guarantor in respect of liability under section 6 of that
Ordinance may give notice to the Fund of such proceedings by serving noticein
writing on the Fund together with a copy of the writ and copies of the pleadings (if
any) served in the action. (L.N. 363 of 1990)
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(3 The Court shall, on the application made ex parte by the Fund grant leave to
the Fund to intervene in any proceedings to which the preceding paragraph applies,
whether notice of such proceedings has been served on the Fund or not, and
paragraphs (3) and (4) of rule 17 shall apply to such an application.

(4) Wherejudgment is given against the Fund in any proceedings under section
25 of the Merchant Shipping (Liability and Compensation for Oil Pollution)
Ordinance (Cap 414), the Registrar shall cause a stamped copy of the judgment to
be sent by post to the Fund. (L.N. 363 of 1990)

(5) TheFund shall notify the Registrar of the matters set out in section 25(11)(b)
of the Merchant Shipping (Liability and Compensation for Oil Pollution)
Ordinance (Cap 414) by anotice in writing sent by post to, or delivered at, the
Registry. (L.N. 363 of 1990)

3. Issue of writ and acknowledgment of service (O. 75, r. 3)

() Anaction in rem must-be-begun-by-writ may be bequn by writ; and the writ
must be in Form No. 1 in Appendix B.

(2) Thewrit by which an Admiralty action in personam is begun must bein
Form No. 1in Appendix A.

(3 Thewrit by which alimitation action is begun must bein Form No. 2in
Appendix B.

(4) Subject to the following paragraphs Order 6, rule 7, shall apply in relation to
awrit by which an Admiralty action is begun.

(5 Anacknowledgment of servicein an action in rem or alimitation action shall
bein Form No. 2B in Appendix B.

(6) A defendant to an action in rem in which the writ has not been served, or a
defendant to a limitation action who has not been served with the writ, may, if he
desires to take part in the proceedings, acknowledge the issue of the writ by
handing in at, or sending to, the Registry an acknowledgment of issue in the same
form as an acknowledgment of service but with the substitution for the references
therein to service of referencesto issue of the writ.

(7)  Theserules shall apply, with the necessary modifications, in relation to an
acknowledgment of issue or service in Form 2B in Appendix B asthey apply in
relation to an acknowledgment of service in Form No. 14 in Appendix A which
contains a statement to the effect that the defendant intends to contest the
proceedings to which the acknowledgment rel ates.

4, Service of writ out of jurisdiction (O. 75, r. 4)
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(1) Subject to the following provisions of thisrule, service out of the jurisdiction
of awrit containing any claim for damage, loss of life or personal injury arising out
of acollision between ships or the carrying out of or omission to carry out a
manoeuvre in the case of one or more of two o r more ships or non-compliance on
the part of one or more of two or more ships with the collision regulations, every
limitation action and every action to enforce a claim under section 6 or 25 of the
Merchant Shipping (Liability and Compensation for Oil Pollution) Ordinance (Cap
414) is permissible with the leave of the Court if, but only if- (L.N. 363 of 1990)
(@ the defendant has his habitual residence or a place of businessin Hong
Kong; or
(b) the cause of action arose within the territorial waters of Hong Kong; or
(c) anaction arising out of the same incident or series of incidentsis
proceeding in the Court or has been heard and determined in the Court;
or
(d) the defendant has submitted or agreed to submit to the jurisdiction of
the Couirt.

(2) Order 11, rule 3and rule 4(1), (2) and (4), shall apply in relation to an
application for the grant of leave under thisrule as they apply in relation to an
application for the grant of leave under rule 1 or 2 of that Order.

(3) Paragraph (1) shall not apply to an action in rem.

(4) Theprovisotorule7(1) of Order 6 and Order 11, rule 1(2), shall not apply to
awrit by which any Admiralty action is begun.

5. Warrant of arrest (O. 75, r. 5)

(1) After awrit has beenissued in an action in rem awarrant in Form No. 3in
Appendix B for the arrest of the property against which the action or any
counterclaim in the action is brought may, subject to the provisions of thisrule, be
issued at the instance of the plaintiff or of the defendant, as the case may be.

(3) A party applying for the issue out of the Registry of awarrant to arrest any
property shall procure a search to be made in the caveat book for the purpose of
ascertaining whether there is a caveat against arrest in force with respect to that

property.

(4 A warrant of arrest shall not be issued until the party applying for it has filed
an affidavit requesting issue of the warrant together with an affidavit made by him
or his agent containing the particulars required by paragraph (8) so, however, that
the Court may, if it thinksfit, allow the warrant to issue notwithstanding that the
affidavit does not contain all those particulars.

(5) Except with the leave of the Court, awarrant of arrest shall not be issued in

an action in rem against aforeign ship belonging to a port of a State having a
consulate in Hong Kong, being an action for possession of the ship or for wages,
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until notice that the action has been begun has been sent to the consul.

(6) Except with the leave of the Court, awarrant of arrest shall not be issued in
an action in rem in which thereis aclaim arising out of bottomry until the bottomry
bond and, if the bond isin aforeign language, a notarial translation thereof is
produced to the Registrar.

(7)  Where, by, or under, any convention or treaty, Hong Kong has undertaken to
minimise the possibility of arrest of ships of another state, no application shall be
made for the issue of awarrant of arrest in an action in rem against a ship owned by
that state until anotice in Form No. 15 in Appendix B has been served on a
consular officer at the consular office of, or acting on behalf of, that state in Hong
Kong.

(8 Anaffidavit required by paragraph (4) must state-
(@ inevery case
(i) thenature of the claim or counterclaim and that it has not been
satisfied and, if it arises in connection with a ship, the name of
that ship; and
(ii) the nature of the property to be arrested and, if the property isa
ship, the name of the ship and her port of registry; and
(b) inthecase of aclaim against aship in rem by virtue of paragraph (10)-
(i) the name of the person who would be liable on the clamin an
action in personam ("the relevant person™); and
(i1) that the relevant person was when the cause of action arose the
owner or charterer of, or in possession or in control of, the shipin
connection with which the claim arose; and
(iii) that at the time of the issue of the writ the relevant person was
either the beneficial owner of al the sharesin the ship in respect
of which the warrant is required or (where appropriate) the
charterer of it under a charter by demise; and
(c) inthecaseof aclaim for possession of a ship or for wages, the
nationality of the ship in respect of which the warrant is required and
that the notice (if any) required by paragraph (5) has been sent; and
(e) inthecaseof aclaimin respect of aliability incurred under section 6 of
the Merchant Shipping (Liability and Compensation for Oil Pollution)
Ordinance (Cap 414), the facts relied on as establishing that the Court
IS not prevented from entertaining the action by reason of section 18(1)
of that Ordinance. (L.N. 363 of 1990)

(99 Thefollowing documents shall, where appropriate, be exhibited to an
affidavit required by paragraph (4)-
(@ acopy of any notice sent to a consul under paragraph (5);
(b) acertified copy of any bottomry bond, or of the translation thereof,
produced under paragraph (6);
(c) acopy of any notice served on a consular officer under paragraph (7).

(210) The claims against a ship in rem coming within the provisions of sub-
paragraph (b) (whether or not the claim gives rise to a maritime lien on that ship)
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are-

(@ for damage done by aship;

(b) forlossof life or personal injury sustained in consequence of any
defect inaship or in her apparel or equipment or in consequence of the
wrongful act, neglect or default of the owners, charterers or personsin
possession or control of a ship or the master or crew of a ship or any
other person for whose wrongful acts, neglects or defaults the owners,
charterers or personsin possession or control of aship are responsible,
being an act, neglect or default in the navigation or management of a
ship in the loading, carriage or discharge of goods on, in or from the
ship or in the embarkation, carriage or disembarkation of personson, in
or from the ship;

(c) forlossof or damage to goods carried in a ship;

(d) those arising out of any agreement relating to the carriage of goodsin a
ship or to the use or hire of aship;

(e) thosein the nature of salvage (including any claim arising by virtue of
the application by or under section 51 of the Civil Aviation Act 1949 as
it applies to Hong Kong, of the law relating to salvage to aircraft and
their apparel and cargo);

(f) thosein the nature of towage or pilotage in respect of aship or an
aircraft when an action in rem may be brought against that aircraft if, at
the time when the action is brought, it is beneficially owned by the
person who would be liable on the claim in an action in personam,

(g) thosein respect of goods or materials supplied to a ship for her
operation or maintenance,

(h) thosein respect of the construction, repair or equipment of a ship or
dock charges or dues;

(i) those by amaster or member of a crew of aship for wages (including
any sum allotted out of wages or adjudged by a superintendent to be
due by way of wages);

() those by amaster, shipper, charterer or agent in respect of
disbursements made on account of a ship;

(k) those arising out of an act which isor is claimed to be a general average
act;

() those arising out of bottomry.

And where the person who would be liable on the claim in an action in personam
("the relevant person") was, when the cause of action arose, the owner or charterer
of, or in possession or in control of, the ship and at the time when the action is
brought is either the beneficial owner of that ship as respects all the sharesin it or
the charterer of it under a charter by demise or, in the case of any other ship, where
the relevant person is the beneficial owner as respects all the sharesin it at the time
when the action is brought.

6. Caveat against arrest (O. 75, r. 6)
(1) A person who desiresto prevent the arrest of any property must filein the

Registry apraecipe, in Form No. 5 in Appendix B, signed by him or his solicitor
undertaking-
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(a) to acknowledge issue or service (as may be appropriate) of the writin
any action that may be begun against the property described in the
praecipe, and
(b) within 3 days after receiving notice that such an action has been begun, to
give bail in the action in a sum not exceeding an amount specified in the
praecipe or to pay the amount so specified into court,
and on the filing of the praecipe a caveat against the issue of awarrant to arrest the
property described in the praecipe shall be entered in the caveat book.

(2) The fact that there is a caveat against arrest in force shall not prevent the issue
of awarrant to arrest the property to which the caveat relates.

7. Remedy where property protected by caveat isarrested (O. 75, r.7)

Where any property with respect to which a caveat against arrest isin forceis
arrested in pursuance of awarrant of arrest, the party at whose instance the caveat
was entered may apply to the Court by motion for an order under this rule and, on
the hearing of the application, the Court, unlessit is satisfied that the party
procuring the arrest of the property had a good and sufficient reason for so doing,
may by order discharge the warrant and may also order the last-mentioned party to
pay to the applicant damages in respect of the loss suffered by the applicant asa
result of the arrest.

8. Service of writ in actioninrem (O. 75, r. 8)

(1) Subject to paragraph (2), awrit by which an action in rem is begun must be
served on the property against which the action is brought save that-

(@) wherethat property isfreight it must be served on the cargo in respect
of which the freight is payable or on the ship in which that cargo was
carried, or

(b) wherethe property has been sold by the bailiff, the writ may not be
served on that property, but a sealed copy of it must be filed in the
Registry and the writ shall be deemed to have been duly served on the
day on which it was filed.

(2) A writ need not be served or filed as mentioned in paragraph (1) if thewrit is
deemed to have been duly served on the defendant by virtue of Order 10, rule 1(4)
or (5).

(3 Whereby virtue of thisrule awrit isrequired to be served on any property,
then, if the plaintiff wishes service of the writ to be effected by the bailiff, he must
filein the Registry apraecipein Form No. 6 in Appendix B and lodge-

(@ thewrit and a copy thereof, and

(b) anundertaking to pay on demand all expensesincurred by the bailiff or

his substitute in respect of the service of the writ,

and thereupon the bailiff or his substitute shall serve the writ on the property
described in the praecipe.
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(3A) Where awrit is served on any property by the bailiff or his substitute the
person effecting service must indorse on the writ the following particulars, that is to
say, where it was served, the property on which it was served, the day of the week
and the date on which it was served, the manner in which it was served and the
name and the address of the person effecting service, and the indorsement shall be
evidence of the facts stated therein.

(49) Wherethe plaintiff in an action in rem, or his solicitor, becomes aware that
thereisin force a caveat against arrest with respect to the property against which
the action is brought, he must serve the writ forthwith on the person at whose
Instance the caveat was entered.

(5) Whereawrit by which an action in rem is begun is amended under Order 20,
rule 1, after service thereof, Order 20, rule 1(2), shall not apply and, unless the
Court otherwise directs on an application made ex parte, the amended writ must be
served on any intervener and any defendant who has acknowledged issue or service
of thewrit in the action or, if no defendant has acknowledged issue or service of the
writ, it must be served in accordance with paragraph (1) of thisrule.

9. Committal of solicitor failing to comply with undertaking (O. 75, r. 9)
Where the solicitor of a party to an action in rem fails to comply with a
written undertaking given by him to any other party or his solicitor to acknowledge
Issue or service of the writ in the action, give bail or pay money into court in lieu of

bail, he shall be liable to committal.

10. Execution, etc., of warrant of arrest (O. 75, r. 10)

(1) A warrant of arrest isvalid for 12 months beginning with the date of itsissue.
(2) A warrant of arrest may be executed only by the bailiff or his substitute.

(3 A warrant of arrest shall not be executed until an undertaking to pay on
demand the fees of the bailiff and all expenses incurred by him or on his behalf in
respect of the arrest of the property and the care and custody of it while under arrest

has been lodged in the bailiff's office.

(4) A warrant of arrest shall not be executed if the party at whose instance it was
issued lodges a written request to that effect with the bailiff.

(5) A warrant of arrest issued against freight may be executed by serving the
warrant on the cargo in respect of which the freight is payable or on the ship in
which that cargo was carried or on both of them.

(6) Subject to paragraph (5), awarrant of arrest must be served on the property
against which it isissued.
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(7)  Within 7 days after the service of awarrant of arrest, the warrant must be
filed, in the Registry by the bailiff.

11.  Serviceon ships, etc.: how effected (O. 75, r. 11)

(1) Subject to paragraph (2), service of awarrant of arrest or writ in an action in
rem against a ship, freight or cargo shall be effected by-
(@ affixing the warrant or writ for a short time on any mast of the ship or
on the outside of any suitable part of the ship's superstructure, and
(b) onremoving the warrant or writ, leaving a copy of it affixed (in the
case of the warrant) in its place or (in the case of the writ) ona
sheltered, conspicuous part of the ship.

(2) Serviceof awarrant of arrest or writ in an action in rem against freight or
cargo or both shall, if the cargo has been landed or transhipped, be effected-
(@ by placing the warrant or writ for a short time on the cargo and, on
removing the warrant or writ, leaving a copy of it on the cargo, or
(b) if thecargoisinthe custody of a person who will not permit accessto
it, by leaving a copy of the warrant or writ with that person.

(3  Order 65, rule 10, shall not apply to awarrant of arrest or awrit in rem.

12.  Applicationswith respect to property under arrest (O. 75, r. 12)

(1) Thehbailiff may at any time apply to the Court for directions with respect to
property under arrest in an action and may, or, if the Court so directs, shall, give
notice of the application to any or al of the persons referred to in paragraph 2.

(2) Thebailiff shall send by hand or by post a copy of any order made on an
application under paragraph (1) to all those persons who, in relation to that
property, have-
(@ entered acaveat whichisstill inforce; or
(b) caused awarrant for the arrest of the property to be executed by the
bailiff; or
(c) acknowledged issue or service of the writ in any action in which the
property is under arrest; or
(d) intervened in any action in which the property is under arrest.

(3 A person other than the bailiff may make an application under this rule by
summons or motion in the action in which the property is under arrest and the
summons or notice of motion together with copies of any affidavits in support must
be served upon the bailiff and all persons referred to in paragraph (2) unlessthe
court otherwise orders on an application made ex parte.

(4)  Unless otherwise directed by the Registrar, the bailiff shall serve acopy of
any notice of motion or summons on the property under arrest.
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13. Release of property under arrest (O. 75, r. 13)

(1) Except where property arrested in pursuance of awarrant of arrest is sold
under an order of the Court, property which has been so arrested shall only be
released under the authority of an instrument of release (in thisrule referred to as a
"release"), in Form No. 7 in Appendix B, issued out of the Registry.

(3) A release shal not beissued with respect to property as to which a caveat
against releaseisin force, unless, either
(8 atthetime of the issue of the release the property is under arrest in one
or more other actions, or
(b) the Court so orders.

(4) A release may beissued at the instance of any party to the action in which
the warrant of arrest was issued if the Court so orders, or, subject to paragraph (3),
if all the other parties, except any defendant who has not acknowledged issue or
service of the writ, consent.

(6) Beforeareleaseisissued, the party applying for itsissue must, unless
paragraph (3)(a) applies, give notice to any person at whose instance a subsisting
caveat against release has been entered, or to his solicitor, requiring the caveat to be
withdrawn.

(7) Before property under arrest is released in compliance with a release issued
under thisrule, the party at whose instance it was issued must, in accordance with
the directions of the bailiff, either-

(@ pay thefeesof the bailiff already incurred and lodge in the bailiff's
office an undertaking to pay on demand the other fees and expensesin
connection with the arrest of the property and the care and custody of it
while under arrest and of its release, or

(b) lodgeinthe bailiff's office an undertaking to pay on demand all such
fees and expenses, whether incurred or to be incurred.

(8 The Court, on the application of any party who objects to directions given to
him by the bailiff under paragraph (7), may vary or revoke the directions.

14. Caveat against release etc. (O. 75, r. 14)

(1) Whereaperson claiming to have aright of action in rem against any property
which isunder arrest or the proceeds of sale thereof wishes to be served with notice
of any application to the Court in respect of that property or those proceeds, he
must file in the Registry a praecipe in Form No. 9 in Appendix B and, on thefiling
of the praecipe, a caveat shall be entered in the caveat book.

(2) Wheretherelease of any property under arrest is delayed by the entry of a

caveat under thisrule, any person having an interest in that property may apply to
the Court by motion for an order requiring the person who procured the entry of the
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caveat to pay to the applicant damages in respect of the loss suffered by the
applicant by reason of the delay, and the Court, unlessit is satisfied that the person
procuring the entry of the caveat had a good and sufficient reason for so doing, may
make an order accordingly.

15. Duration of caveats (O. 75, r. 15)

(1) Every caveat entered in the caveat book isvalid for 12 months beginning
with the date of its entry but the person at whose instance a caveat was entered may
withdraw it by filing a praecipe in Form No. 10 in Appendix B.

(2) Theperiod of validity of acaveat may not be extended, but this provision
shall not be taken as preventing the entry of successive caveats.

16. Bail (O. 75, r. 16)

(1) Bail onbehalf of aparty to an action in rem must be given by bond in Form
No. 11 in Appendix B; and the sureties to the bond must enter into the bond before
acommissioner for oaths or a solicitor exercising the powers of acommissioner for
oaths under section 7A of the Legal Practitioners Ordinance (Cap 159) not being a
solicitor who, or whose partner, is acting as solicitor or agent for the party on
whose behalf the bail isto be given.

(2) Subject to paragraph (3), asurety to abail bond must make an affidavit
stating that he is able to pay the sum for which the bond is given.

(3) Whereacorporation isasurety to abail bond given on behalf of a party, no
affidavit shall be made under paragraph (2) on behalf of the corporation unless the
opposite party requiresit, but where such an affidavit is required it must be made
by adirector, manager, secretary or other similar officer of the corporation.

(4) The party on whose behalf bail is given must serve on the opposite party a
notice of bail containing the names and addresses of the persons who have given
bail on hisbehalf and of the commissioner before whom the bail bond was entered
into; and after the expiration of 24 hours from the service of the notice (or sooner
with the consent of the opposite party) he may file the bond and must at the same
time file the affidavits (if any) made under paragraph (2) and an affidavit proving
due service of the notice of bail to which a copy of that notice must be exhibited.

17. Interveners(O. 75,r.17)
(1) Where property against which an action in rem is brought is under arrest or
money representing the proceeds of sale of that property isin court, a person who

has an interest in that property or money but who is not a defendant to the action
may, with the leave of the Court, intervene in the action.
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(2) Anapplication for the grant of leave under this rule must be made ex parte
by affidavit showing the interest of the applicant in the property against which the
action is brought or in the money in court.

(3) A persontowhom leaveis granted under this rule shall thereupon become a
party to the action.

(49) The Court may order that a person to whom it grants leave to intervene in an
action shall, within such period or periods as may be specified in the order, serve
on any other party to the action such notice of hisintervention and such pleadings
as may be so specified.

18. Préiminary acts(O. 75, r. 18)

(1) Inanactionto enforce aclaim for damage, loss of life or personal injury
arising out of a collision between ships, the following provisions of this rule shall
apply unless the Court otherwise orders.

(2) Theplaintiff must within 2 months after service of the writ on any defendant
and the defendant must within 2 months of acknowledging issue or service of the
writ file in the Registry a document in two parts (in these rules referred to asa
preliminary act) containing a statement of the following-

Part One
(i) the names of the ships which came into collision and their ports of
registry;

(i) thelength, breadth, gross tonnage, horsepower and draught at the
material time of the ship and the nature and tonnage of any cargo
carried by the ship;

(iii) the date and time (including the time zone) of the collision;

(iv) the place of the collision;

(v) thedirection and force of the wind;

(vi) the state of the weather;

(vii) the state, direction and force of thetidal or other current;

(viii) the position, the course steered and speed through the water of the ship
when the other ship was first seen or immediately before any measures
were taken with reference to her presence, whichever was the earlier;

(ix) thelights or shapes (if any) carried by the ship;

(x) (a) the distance and bearing of the other ship if and when her echo
was first observed by radar;

(b) the distance, bearing and approximate heading of the other ship
when first seen;

(xi) what light or shape or combination of lights or shapes (if any) of the
other ship was first seen;

(xii) what other lights or shapes or combinations of lights or shapes (if any)
of the other ship were subsequently seen before the collision, and
when;

(xiii) what alterations (if any) were made to the course and speed of the ship
after the earlier of the two timesreferred to in article (viii) up to the
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time of the collision, and when, and what measures (if any) other than
alterations of course or speed, were taken to avoid the collision, and
when,

(xiv) the heading of the ship, the parts of each ship which first came into
contact and the approximate angle between the two ships at the moment
of contact;

(xv) what sound signals (if any) were given, and when;

(xvi) what sound signals (if any) were heard from the other ship, and when.

Part Two

(i) astatement that the particularsin Part One are incorporated in Part
Two;

(if) any other facts and matters upon which the party filing the preliminary
act relies;

(iii) all allegations of negligence or other fault which the party filing the
preliminary act makes;

(iv) theremedy or relief which the party filing the preliminary act claims.

(3 Part Two of the preliminary act shall be deemed to be the pleading of the
person filing the preliminary act (in the case of the plaintiff his statement of claim
and in the case of the defendant his defence and, where appropriate, his
counterclaim) and the provisions of these rules relating to pleadings shall apply to it
save insofar as thisrule and rule 20 provide otherwise.

(4) The Court may order that Part Two of the preliminary act need not be filed
by the plaintiff or defendant and give directions for the further conduct of the
action.

(5 Every preliminary act shall before filing be sealed by the proper officer and
be filed in a sealed envelope which shall not be opened except as provided in
paragraph (7) or by order of the Court.

(6) A plaintiff must serve notice of filing his preliminary act on every defendant
who acknowledges issue or service of the writ within 3 days of receiving notice of
that acknowledgment or upon filing his preliminary act, whichever isthe later. A
defendant must, upon filing his preliminary act, serve notice that he has done so on
the plaintiff and on every other defendant who has acknowledged issue or service
of the writ.

(7)  Any party may inspect and bespeak a copy of the preliminary act of any
other party upon filing in the Registry a consent signed by that other party or his
solicitor.

(8 Order 18, rule 20 (close of pleadings) shall not apply; and for the purposes of
Order 18, rule 14 (denial by joinder of issue), Order 20, rule 3 (amendment of
pleadings without leave) and Order 24, rules 1 and 2 (discovery of documents) the
pleadings shall be deemed to be closed-
(@) attheexpiration of 7 days after service of thereply or, if thereisno
reply but only a defence to counterclaim, after service of the defence to
counterclaim pursuant to leave given under rule 20; or
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(b) if neither areply nor a defence to counterclaim is served, at the
expiration of 7 days after the last preliminary act in the action was
served pursuant to paragraph (9).

(99 Within 14 days after the last preliminary act in the action isfiled each party
must serve on every other party a copy of his preliminary act.

(10) At any time after al preliminary acts have been filed any party may apply to
the Court for an order that-
(@ oneor more partiesfilein the Registry particulars of the damages
claimed by them and serve a copy thereof on every other party; and
(b) that the damages be assessed prior to or at the trial on liability.
The application must be made by summons to the Registrar even if it is made after
the issue of asummons for directions.

(11) When an order is made under paragraph (10) the claim or claims concerned
shall be treated as referred to the Registrar for assessment and rules 41 and 42 shall
apply unless the Registrar otherwise directs.

(L.N. 404 of 1991)

19. Failuretolodge preliminary act: proceedings against party in default
(0. 75, 1. 19)

(1) Wherein such an action asisreferred to in rule 18(1) the plaintiff failsto
lodge a preliminary act within the prescribed period, any defendant who has lodged
such an act may apply to the Court by summons for an order to dismiss the action,
and the Court may by order dismiss the action or make such other order on such
terms asit thinks just.

(2) Wherein such an action, being an action in personam, a defendant failsto
lodge a preliminary act within the prescribed period, Order 19, rules 2 and 3, shall
apply asif the defendant’s failure to lodge the preliminary act within that period
were afailure by him to serve a defence on the plaintiff within the period fixed by
or under these rules for service thereof, and the plaintiff, if he haslodged a
preliminary act may, subject to Order 77, rule 9, accordingly enter judgment
against that defendant in accordance with the said rule 2 or the said rule 3, asthe
circumstances of the case require.

(3 Wherein such an action, being an action in rem, a defendant failsto lodge a
preliminary act within the prescribed period, the plaintiff, if he haslodged such an
act, may apply to the Court by motion for judgment against that defendant, and it
shall not be necessary for the plaintiff to file or serve a statement of claim or an
affidavit before the hearing of the motion.

(4)  Onthe hearing of a motion under paragraph (3) the Court may make such
order asit thinks just, and where the defendant does not appear on the hearing and
the Court is of opinion that judgment should be given for the plaintiff provided he
proves his case, it shall order the plaintiff's preliminary act to be opened and require
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the plaintiff to satisfy the Court that his claim iswell founded.
The plaintiff's evidence may, unless the Court otherwise orders, be given by
affidavit without any order or direction in that behalf.

(5 Wherethe plaintiff in accordance with arequirement under paragraph (4)
satisfies the Court that his claim is well founded, the Court may give judgment for
the claim with or without a reference to the Registrar and may at the same time
order the property against which the action is brought to be appraised and sold and
the proceeds to be paid into court or make such order as it thinks just.

(6) The Court may, on such terms as it thinks just, set aside any judgment
entered in pursuance of thisrule.

(7) Inthisrulereferencesto the prescribed period shall be construed as
references to the period within which by virtue of rule 18(2) or of any order of the
Court the plaintiff or defendant, as the context of the reference requires, isrequired
to lodge a preliminary act. (L.N. 404 of 1991)

20. Special provisionsasto pleadingsin coallision, etc. actions (O. 75, r. 20)

(1) Notwithstanding anything in Order 18, rule 3, the plaintiff in any such action
asisreferred to in rule 4(1) may not serve areply or adefence to counterclaim on
the defendant except with the leave of the Court. (L.N. 356 of 1988)

(2) Subject to paragraph (3), in any such action Order 18, rule 13(3) shall not
apply to any allegation of fact in-

(8 astatement of claim contained in Part Two of apreliminary act; or

(b) acounterclaim (whether contained in Part Two of apreliminary act or

not),

and notwithstanding Order 18, rule 14(3) but without prejudice to the other
provisions of that rule, thereis an implied joinder of issue on the statement of claim
or counterclaim. (L.N. 404 of 1991)

(3 Paragraph (2) does not apply to a counterclaim if the plaintiff has served a
defence to counterclaim pursuant to leave given under paragraph (1). (L.N. 404 of
1991)

21. Judgment by default (O. 75, r. 21)

(1) Whereawritisserved under rule 8(4) on a party at whose instance a caveat
against arrest was issued, then if-

(@ thesum claimed in the action begun by the writ does not exceed the
amount specified in the undertaking given by that party or his solicitor
to procure the entry of that caveat, and

(b) that party or his solicitor does not within 14 days after service of the
writ fulfil the undertaking given by him as aforesaid,

the plaintiff may, after filing an affidavit verifying the facts on which the action is
based, apply to the Court for judgment by default.

- E263 -



Annex E

Remarks

(2)  Judgment given under paragraph (1) may be enforced by the arrest of the
property against which the action was brought and by committal of the party at
whose instance the caveat with respect to that property was entered.

(3 Where adefendant to an action in rem fails to acknowledge service of the
writ within the time limited for doing so, then, on the expiration of 14 days after
service of the writ and upon filing an affidavit proving due service of the writ, an
affidavit verifying the facts on which the action is based and, if a statement of claim
was not indorsed on the writ, a copy of the statement of claim, the plaintiff may
apply to the Court for judgment by default.

Where the writ is deemed to have been duly served on the defendant by virtue of
Order 10, rule 1(4), or was served by the bailiff or his substitute under rule 8 of this
Order, an affidavit proving due service of the writ need not be filed under this
paragraph, but the writ indorsed as mentioned in the said rule 1(4) or indorsed as
mentioned in rule 8(3A) must be lodged with the affidavit verifying the facts on
which the action is based.

(4) Where adefendant to an action in rem fails to serve a defence on the
plaintiff, then, after the expiration of the period fixed by or under these rules for
service of the defence and upon filing an affidavit stating that no defence was
served on him by that defendant during that period, an affidavit verifying the facts
on which the action is based and, if a statement of claim was not indorsed on the
writ, acopy of the statement of claim, the plaintiff may apply to the Court for
judgment by default.

(5) Where adefendant to acounterclaimin an action in rem faillsto serve a
defence to counterclaim on the defendant making the counterclaim, then, subject to
paragraph (6), after the expiration of the period fixed by or under these rules for
service of the defence to counterclaim and upon filing an affidavit stating that no
defence to counterclaim was served on him by the first-mentioned defendant during
that period, an affidavit verifying the facts on which the counterclaim is based and
acopy of the counterclaim, the defendant making the counterclaim may apply to
the Court for judgment by default.

(6) No application may be made under paragraph (5) against the plaintiff in any
action to enforce a claim for damage, loss of life or personal injury arising out of a
collision between ships or the carrying out of or omission to carry out a manoeuvre
in the case of one or more of two or more ships or non-compliance on the part of
one or more of two or more ships with the collision regulations.

(7)  An application to the Court under this rule must be made by motion and if,
on the hearing of the motion, the Court is satisfied that the applicant's claim is well
founded it may give judgment for the claim with or without a reference to the
Registrar and may at the same time order the property against which the action or,
as the case may be, counterclaim is brought to be appraised and sold and the
proceeds to be paid into court or may make such other order asit thinks just.

(8 Indefault actionsin rem evidence may, unless the Court otherwise orders, be
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given by affidavit without any order or direction in that behalf.

(99 The Court may, on such terms asit thinks just, set aside or vary any
judgment entered in pursuance of thisrule.

(10) Order 13 and Order 19 (except rule 1) shall not apply to actionsin rem.

22.  Order for sale of ship: determination of priority of claims (O. 75, r. 22)

(1) Whereinan action in rem against a ship the Court has ordered the ship to be
sold, any party who has obtained or obtains judgment against the ship or proceeds
of sale of the ship may-

(@ inacasewherethe order for sale contains the further order referred to
in paragraph (2), after the expiration of the period specified in the order
under paragraph (2)(a), or

(b) inany other case, after obtaining judgment,

apply to the Court by motion for an order determining the order of priority of the
claims against the proceeds of sale of the ship.

(2) Whereinan action in rem against a ship the Court orders the ship to be sold,
it may further order-

(@) that the order of priority of the claims against the proceeds of sale of
the ship shall not be determined until after the expiration of 90 days, or
of such other period as the Court may specify, beginning with the day
on which the proceeds of sale are paid into court;

(b) that any party to the action or to any other action in rem against the ship
or the proceeds of sale thereof may apply to the Court in the action to
which heis a party to extend the period specified in the Order;

(c) that within 7 days after the date of payment into court of the proceeds
of sale the bailiff shall send for publication in the Gazette and such
other newspaper, if any, asthe Court may direct, a notice complying

with paragraph (3).

(83) Thenotice referred to in paragraph (2)(c) must state-

(&) that the ship (naming her) has been sold by order of the Court in an
action in rem, identifying the action;

(b) that the gross proceeds of the sale, specifying the amount thereof, have
been paid into court;

(c) that the order of priority of the claims against the said proceeds will not
be determined until after the expiration of the period (specifying it)
specified in the order for sale; and

(d) that any person with a claim against the ship or the proceeds of sale
thereof, on which he intends to proceed to judgment should do so
before the expiration of that period.

(49) Thebailiff must lodge in the Registry a copy of each newspaper in which the
notice referred to in paragraph (2)(c) appeared.
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(5) The expensesincurred by the bailiff in complying with an order of the Court
under thisrule shall be included in his expenses relating to the sale of the ship.

(6) Anapplication to the Court to extend the period referred to in paragraph
(2)(a) must be made by motion, and a copy of the notice of motion must, at least 3
days before the day fixed for the hearing thereof, be served on each party who has
begun an action in rem against the ship or the proceeds of sale thereof.

(7) Inthisrule“the Court” (%) meansthe judgein person.

23. Appraisement and sale of property (O. 75, r. 23)

() A commission for the appraisement and sale of any property under an order
of the Court shall not be issued until the party applying for it hasfiled a praecipein
Form No. 12 in Appendix B.

(2)  Such acommission must, unless the Court otherwise orders, be executed by
the bailiff and must be in Form No. 13 in Appendix B.

(3 A commission for appraisement and sale shall not be executed until an
undertaking in writing satisfactory to the bailiff to pay the fees and expenses of the
bailiff on demand has been lodged in the bailiff's office.

(4) Thebaliliff shall pay into court the gross proceeds of the sale of any property
sold by him under a commission for sale and shall bring into court the account
relating to the sale (with vouchersin support) for taxation.

(5) Onthetaxation of the bailiff's account relating to a sale any person interested
in the proceeds of the sale shall be entitled to be heard, and any decision of the
Registrar made on the taxation to which objection is taken may be reviewed in the
same manner and by the same persons as any decision of the Registrar made in
taxation proceedings under Order 62, and rules 33 to 35 of that Order shall apply
accordingly with the necessary modifications.

23A. Undertaking asto expenses, etc. (O. 75, r. 23A)

(1) Every undertaking under rule 8(3), 10(3), 13(7) or 23(3) shall be givenin
writing to the satisfaction of the bailiff.

(2) Whereaparty isrequired by rule 8(3), 10(3), 13(7) or 23(3) to give to the
bailiff an undertaking to pay any fees or expenses, the bailiff may require from time
to time the deposit with him of such sum as he considers reasonable to meet those
fees and expenses.

(3 The Court may, on the application of any party who is dissatisfied with a

direction or determination of the bailiff under rule 13(7) or thisrule, vary or revoke
the direction or determination.
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24. Payment into and out of court (O. 75, r. 24)
. . Rule 83
(1) Order22 (exceptrules3-4-and-12)-Subject to thisrule, Order 22 shall Consecuonial

apply in relation to an Admiralty action (other than alimitation action) asit applies Amendments
to an action for a debt or damages.

(2) Subject to paragraphs (3) and (4), money paid into court shall not be paid out
except in pursuance of an order of the judge in person.

(3 TheRegistrar may, with the consent of the parties interested in money paid
into court, order the money to be paid out to the person entitled thereto in the
following cases, that isto say-

(@ whereaclaim has been referred to the Registrar for decision and all the
parties to the reference have agreed to accept the Registrar's decision
and to the payment out of any money in court in accordance with that
decision;

(b) where property has been sold and the proceeds of sale thereof paid into
court and the parties are agreed as to the persons to whom the proceeds
shall be paid and the amount to be paid to each of those persons;

(c) wherein any other case thereis no dispute between the parties.

(49 Whereinan Admiralty action money has been paid into court pursuant to an
order made under Order 29, rule 12, the Registrar may make an order under rule
13(1) of that Order for the money to be paid out to the person entitled thereto.

25.  Summonsfor directions (O. 75, r. 25)

(1) Order 25 shall apply to Admiralty actions (other than limitation actions) as it
appliesto other actions, except that-
(@ thesummonsfor directions shall be returnable in not less than 7 weeks;
(b) any notice under Order 25, rule 7(1), must be served within 21 days
after service of the summons for directions on the party giving the
notice; and
() unlessajudgein person otherwise directs, the summons for directions
shall be heard by ajudge in person.
On or before the day on which any party serves on any other party a notice under
Order 75, rule 7, he must lodge 2 copies of the notice in the Registry.

(2)  Anorder made on the summons for directions shall determine whether the
trial isto be without assessors or with one or more assessors.

(3 Thetrial shall be before ajudge without a jury unless, on the ground that
there are special reasons to the contrary, an order made on the summons for
directions otherwise provides.

(5) Any such order or direction asisreferred to in paragraph (2) or (3) (including
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an order made on appeal) may be varied or revoked by a subsequent order or
direction made or given at or before the trial by the judge in person or, with the
judge's consent by the Registrar.

26. Fixing datefor trial, etc. (O. 75, r. 26)

(1) Subject to paragraph (2), the date for trial of an Admiralty action shall be
fixed by the judge at the hearing of the summons for directions, unless ajudgein
person otherwise directs.

(2) Where an action isordered to be tried without pleadings or a summons for
directionsis directed to be heard by the Registrar the date for trial shall be fixed by
the Registrar.

(3) Order 34 shall apply to Admiralty actions subject to the following and any
other necessary modifications-

(@ thebundlesreferred toin rule 3(1) shall include any preliminary acts
and any particulars filed pursuant to an order under rule 18(10)(a) of
this Order, and where trial with one or more assessors has been ordered
an additional bundle shall be lodged for the use of each assessor; (L.N.
404 of 1991)

(b) “the proper officer” (1A A &) shall mean the chief judicial clerk of
the Registry; and

() inanaction which has been ordered to be tried with an assessor or
assessors the solicitor to the party setting it down must file in the
Registry an undertaking to pay the proper fee and expenses of such
assessor Or assessors.

(4) If all the parties to an action consent, the action may be withdrawn without
the leave of the Court at any time before trial by filing in the Registry awritten
consent to the action being withdrawn signed by all the parties.

27. Stay of proceedingsin collision, etc. actions until security given
(0. 75, 1. 27)

Where an action in rem, being an action to enforce any such claim asis
referred to in rule 2(1)(a), is begun and a cross action in rem arising out of the same
collision or other occurrence as the first mentioned action is subsequently begun, or
acounterclaim arising out of that occurrence is made in the first mentioned action,
then-

(@ if theshipin respect of or against which the first mentioned action is

brought has been arrested or security given to prevent her arrest, but

(b) theshipinrespect of or against which the cross action is brought or the

counterclaim made cannot be arrested and security has not been given
to satisfy any judgment given in favour of the party bringing the cross
action or making the counterclaim,
the Court may stay proceedings in the first mentioned action until security isgiven
to satisfy any judgment given in favour of that party.
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28.  Inspection of ship, etc. (O. 75, r. 28)

Without prejudice to its powers under Order 29, rules 2 and 3, and Order 35,
rule 8, the Court may, on the application of any party, make an order for the
inspection by the assessors (if the action is tried with assessors), or by any party or
witness, of any ship or other property, whether real or personal, the inspection of
which may be necessary or desirable for the purpose of obtaining full information
or evidence in connection with any issue in the action.

30. Examination of witnesses and other persons (O. 75, r. 30)

(1) The power conferred by Order 39, rule 1, shall extend to the making of an
order authorizing the examination of awitness or person on oath before ajudge
sitting in court asif for the trial of the cause or matter, without that cause or matter
having been set down for trial or called on for trial.

(2) The power conferred by the said rule 1 shall also extend to the making of an
order, with the consent of the parties, providing for the evidence of awitness being
taken asif before an examiner, but without an examiner actually being appointed or
being present.

(3) Where an order is made under paragraph (2), it may make provision for any
consequential matters and, subject to any provision so made, the following
provisions shall have effect-

(@ the party whose witnessis to be examined shall provide a shorthand
writer to take down the evidence of the witness;

(b) any representative, being counsel or solicitor, of either of the parties
shall have authority to administer the oath to the witness;

(c) the shorthand writer need not himself be sworn but shall certify in
writing as correct atranscript of his notes of the evidence and deliver it
to the solicitor for the party whose witness was examined, and that
solicitor must fileit in the Registry;

(d) unlessthe parties otherwise agree or the Court otherwise orders, the
transcript or a copy thereof shall, before the transcript isfiled, be made
available to the counsel or other persons who acted as advocates at the
examination, and if any of those personsis of opinion that the transcript
does not accurately represent the evidence he shall make a certificate
specifying the corrections which in his opinion should be made therein,
and that certificate must be filed with the transcript.

(4) Inactionsinwhich preliminary actsfall to be filed under rule 18, an order
shall not be made under Order 39, rule 1, authorizing any examination of awitness
before the preliminary acts have been filed, unless for special reasons the Court
thinksfit so to direct.
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31. Trial without pleadings (O. 75, r. 31)
Order 18, rule 21 shall apply to Admiralty asit applies to other actions

except that the summons must be served on every other party not less than 7 days
before the day specified in the summons for the hearing thereof.

32. Further provisionswith respect to evidence (O. 75, r. 32)

(3) (Repeded?2of 1999 s. 6)

(7)  Unlessthe Court otherwise directs, an affidavit for the purposes of rule
19(4), 21 or 38(2) may, except in so far asit relates to the service of awrit, contain
statements of information or belief with the sources and grounds thereof.

33. Proceedingsfor apportionment of salvage (O. 75, r. 33)

(1) Proceedings for the apportionment of salvage the aggregate amount of which
has already been ascertained shall be begun by originating motion.

(3  Onthe hearing of the motion the judge may exercise any of the jurisdiction
conferred by section 556 of the Merchant Shipping Act 1894 (1984 c. 60 U .K.)".

34. Notice of motion in actionsin rem (O. 75, r. 34)

(1) Theaffidavits, if any, in support of amotion in an action in rem must be filed
in the Registry before the notice of motion isissued, unless the Court gives leave to
the contrary.

(2) A notice of motion, except a motion for judgment in default, must be served
on all caveators together with copies of the affidavits, if any, in support of the
motion 2 clear days at |east before the hearing, unless the Court gives leave to the
contrary.

35. Agreement between solicitors may be made order of court (O. 75, r. 35)
(1) Any agreement in writing between the solicitors of the parties to a cause or
matter, dated and signed by those solicitors, may, if the Registrar thinks it
reasonabl e and such as the judge would under the circumstances allow, be filed in
the Registry, and the agreement shall thereupon become an order of court and have
the same effect as if such order had been made by the judge in person.

37. Limitation action: parties (O. 75, r. 37)

() Inalimitation action the person seeking relief shall be the plaintiff and shall
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be named in the writ by his name and not described merely as the owner of, or as
bearing some other relation to, a particular ship or other property.

(2) Theplaintiff must make one of the persons with claims against himin
respect of the casualty to which the action relates defendant to the action and may
make any or all of the others defendants al so.

(3) Atleast one of the defendants to the action must be named in the writ by his
name but the other defendants may be described generally and not named by their
names.

(49) Thewrit must be served on one or more of the defendants who are named by
their names therein and need not be served on any other defendant.

(5) Inthisruleand rules 38, 39 and 40 “name” (#4444 %) includesafirm
name or the name under which a person carries on his business, and where any
person with a claim against the plaintiff in respect of the casualty to which the
action relates has described himself for the purposes of his claim merely as the
owner of, or as bearing some other relation to, a ship or other property, he may be
so described as defendant in the writ and, if so described, shall be deemed for the
purposes of the rules aforesaid to have been named in the writ by his name.

38. Limitation action: summonsfor decreeor directions (O. 75, r. 38)

(1) Within 7 days after the acknowledgment of issue or service of the writ by
one of the defendants named therein by their names or, if none of them
acknowledges issue or service, within 7 days after the time limited for
acknowledging service, the plaintiff, without serving a statement of claim, must
take out a summons returnable in chambers before the Registrar asking for a decree
limiting his liability or, in default of such a decree, for directions as to the further
proceedings in the action.

(2) Thesummons must be supported by an affidavit or affidavits proving-
(& theplaintiff's casein the action, and
(b) if none of the defendants named in the writ by their names has
acknowledged service, service of the writ on at least one of the
defendants so named.

(3 Theaffidavit in support of the summons must state-

(@ thenamesof al the personswho, to the knowledge of the plaintiff,
have claims against him in respect of the casualty to which the action
relates, not being defendants to the action who are named in the writ by
their names, and

(b) the address of each of those persons, if known to the plaintiff.

(49) Thesummons and every affidavit in support thereof must, at least 7 clear

days before the hearing of the summons, be served on any defendant who has
acknowledged issue or service of the writ.
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(5) Onthe hearing of the summons the Registrar, if it appearsto him that it is not
disputed that the plaintiff has aright to limit hisliability, shall make a decree
limiting the plaintiff's liability and fix the amount to which the liability isto be
limited.

(6) Onthe hearing of the summons the Registrar, if it appears to him that any
defendant has not sufficient information to enable him to decide whether or not to
dispute that the plaintiff has aright to limit hisliability, shall give such directions
as appear to him to be appropriate for enabling the defendant to obtain such
information and shall adjourn the hearing.

(7)  If onthe hearing or resumed hearing of the summons the Registrar does not
make a decree limiting the plaintiff's liability, he shall give such directions as to the
further proceedings in the action as appear to him to be appropriate including, in
particular, a direction requiring the taking out of a summons for directions under
Order 25 and, if he gives no such direction, adirection fixing the period within
which any notice under Order 38, rule 21, must be served.

(8 Any defendant who, after the Registrar has given directions under paragraph
(7), ceasesto dispute the plaintiff's right to limit his liability must forthwith file a
notice to that effect in the Registry, and serve a copy on the plaintiff and on any
other defendant who has acknowledged issue or service of the writ.

(9 If every defendant who disputes the plaintiff's right to limit hisliability
serves a notice on the plaintiff under paragraph (8), the plaintiff may take out a
summons returnable in chambers before the Registrar, asking for a decree limiting
hisliability; and paragraphs (4) and (5) shall apply to a summons under this
paragraph as they apply to a summons under paragraph (1).

39. Limitation action: proceedings under decree (O. 75, r. 39)

(1) Wherethe only defendantsin alimitation action are those named in the writ
by their names and all the persons so nhamed have either been served with the writ
or acknowledged the issue thereof, any decree in the action limiting the plaintiff's
liability (whether made by the Registrar or on the trial of the action)-
(@ need not be advertised, but
(b) shall only operate to protect the plaintiff in respect of claims by the
persons so named or persons claiming through or under them.

(2) Inany casenot falling within paragraph (1), any decree in the action limiting
the plaintiff's liability-

(@ shall be advertised by the plaintiff in such manner and within such time
as may be provided by the decree;

(b) shal fix atime within which persons with claims against the plaintiff in
respect of the casualty to which the action relates may file their claims,
and, in cases to which rule 40 applies, take out a summons, if they think
fit, to set the order aside.
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(3 The advertisement to be required under paragraph (2)(a) shall, unless for
specia reasons the Registrar thinks fit otherwise to provide, be asingle
advertisement in each of 3 newspapers specified in the decree, identifying the
action, the casualty and the relation of the plaintiff thereto (whether as owner of a
ship involved in the casualty or otherwise as the case may be), stating that the
decree has been made and specifying the amounts fixed thereby as the limits of the
plaintiff's liability and the time allowed thereby for the filing of claims and the
taking out of summonses to set the decree aside.

The plaintiff must within the time fixed under paragraph (2)(b) file in the Registry
acopy of each newspaper in which the advertisement required under paragraph
(2)(a) appears.

(49) Thetimeto be alowed under paragraph (2)(b) shall, unless for special
reasons the Registrar thinksfit otherwise to provide, be not less than 2 months from
the latest date allowed for the appearance of the advertisements; and after the
expiration of the time so allowed no claim may be filed or summons taken out to
set aside the decree except with the leave of the Registrar.

(5) Saveasaforesaid, any decree limiting the plaintiff's liability (whether made
by the Registrar or on trial of the action) may make any such provisionsasis
authorized by section 504 of the Merchant Shipping Act, 1894 (1894 c. 60 U.K.) *,

40. Limitation action: proceedingsto set aside decree (O. 75, r. 40)

(1) Where adecree limiting the plaintiff's liability (whether made by Registrar or
ontrial of the action) fixes atime in accordance with rule 39(2), any person with a
claim against the plaintiff in respect of the casualty to which the action relates,
who-
(@ wasnot named by his name in the writ as a defendant to the action, or
(b) if so named, neither was served with the writ nor has acknowledged the
Issue thereof,
may, within that time, after acknowledging issue of the writ, take out a summons
returnable in chambers before the Registrar, asking that the decree be set aside.

(2) Thesummons must be supported by an affidavit or affidavits showing that
the defendant in question has a bona fide claim against the plaintiff in respect of the
casualty in question and that he has sufficient primafacie grounds for the
contention that the plaintiff is not entitled to the relief given him by the decree.

(3 Thesummons and every affidavit in support thereof must, at least 7 clear
days before the hearing of the summons, be served on the plaintiff and any
defendant who has acknowledged issue or service of the writ.

(4) Onthe hearing of the summons the Registrar, if heis satisfied that the
defendant in question has a bona fide claim against the plaintiff and sufficient
primafacie grounds for the contention that the plaintiff is not entitled to the relief
given him by the decree, shall set the decree aside and give such directions as to the
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further proceedings in the action as appear to him to be appropriate including, in
particular, a direction requiring the taking out of a summons for directions under
Order 25.

41. Referencesto Registrar (O. 75, r. 41)

(1) Any party (hereafter in thisrule referred to as the "claimant”) making aclaim
which isreferred to the Registrar for decision must within 2 months after the order
ismade, or, in alimitation action, within such other period as the Court may direct,
file his clam and, unless the reference isin such an action, serve a copy of the
claim on every other party.

(2) Atany time after the claimant's claim has been filed or, where the reference
Isin alimitation action, after the expiration of the time limited by the Court for the
filing of claims but, in any case, not less than 28 days before the day appointed for
the hearing of the reference, any party to the cause or matter may apply to the
Registrar by summons for directions as to the proceedings on the reference, and the
Registrar shall give such directions, if any, as he thinks fit including, without
prejudice to the generality of the foregoing words, a direction requiring any party to
serve on any claimant, within such period as the Registrar may specify, a defence to
that claimant's claim.

(3 Thereference shall be heard on aday appointed by the Registrar and, unless
the reference isin alimitation action or the parties to the reference consent to the
appointment of a particular day, the appointment must be made by order on an
application by summons made by any party to the cause or matter.

(4) Anappointment for the hearing of areference shall not be made until after
the claimant has filed his claim or, where the reference isin alimitation action,
until after the expiration of the time limited by the Court for the filing of claims.

(5) Not later than 7 days after an appointment for the hearing of areference has
been made the claimant or, where the reference isin alimitation action, the plaintiff
must enter the reference for hearing by lodging in the Registry a praecipe
requesting the entry of the reference in the list for hearing on the day appointed.

(6) Not lessthan 14 days before the day appointed for the hearing of the
reference the claimant must file-

(@ alist, signed by him and every other party, of theitems (if any) of his
claim which are not disputed, stating the amount (if any) which he and
the other parties agree should be alowed in respect of each such item,
and

(b) such affidavits or other documentary evidence asis required to support
the items of his claim which are disputed;

and, unless the referenceisin alimitation action, he must at the same time serve on
every other party a copy of every document filed under this paragraph.

(7) If the clamant failsto comply with paragraph (1) or (6)(b), the Court may,
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on the application of any other party to the cause or matter, dismiss the claim.

42. Hearing of reference (O. 75, 1. 42)

(1) Unlessajudgein person otherwise orders, areference shall be heard in
public.

(2) TheRegistrar may adjourn the hearing of areference from timeto time as he
thinksfit.

(3 Subject to paragraph (2), evidence may be given orally or by affidavit or in
such other manner as may be agreed upon.

(4) When the hearing of the reference has been concluded, the Registrar shall-
(@ reduceto writing his decision on the question arising in the reference
(including any order asto costs) and cause it to be filed;
(b) causeto befiled either with his decision or subsequently such statement
(if any) of the grounds of the decision as he thinks fit; and
(c) sendto the partiesto the reference notice that he has done so.

(5) Where no statement of the grounds of the Registrar's decision isfiled with

his decision and no intimation has been given by the Registrar that he intends to file
such a statement later, any party to the reference may, within 14 days after the
filing of the decision, make a written request to the Registrar to file such a
statement.

43. Objection to decision on reference (O. 75, r. 43)

(1) Any party to areference to the Registrar may, by motion in objection, apply
to set aside or vary the decision of the Registrar on the reference, but notice of the
motion, specifying the points of objection to the decision, must be filed within 28
days after the date on which notice of the filing of the decision was sent to that
party under rule 42(4) or, if anotice of the filing of a statement of the grounds of
the decision was subsequently sent to him thereunder, within 28 days after the date
on which the notice was sent.

(2) Thedecision of the Registrar shall be deemed to be given on the date on
which it isfiled, but, unless he or the judge otherwise directs, the decision shall not
be acted upon until the time has elapsed for filing notice of a motion in objection
thereto.

(3 A direction shall not be given under paragraph (2) without the parties being
given an opportunity of being heard but may, if the Registrar announces his
intended decision at the conclusion of the hearing of the reference, be incorporated
in his decision as reduced to writing under rule 42(4).
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45. Drawing up and entry of judgmentsand orders (O. 75, r. 45)

Every judgment given or order made in an Admiralty cause or matter, except

an order which by virtue of Order 42, rule 4, is not required to be drawn up, shall

be drawn up in the Registry and shall be entered by an officer of the Registry in the

book kept for the purpose.

46. Inspection of documentsfiled in Registry (O. 75, r. 46)

(1) Order 63, rule 4, shal apply in relation to documents filed in the Registry.

(2) For the purpose of Order 63, rule 4, a decree made by the Registrar ina

limitation action and a decision and any statement of the grounds of that decision

filed under rule 42 shall be deemed to have been made or given in court.

(Enacted 1988)

Note:

* Please also see following-
(a) inrelation to the M erchant Shipping Act 1894, Part 3 of Schedule 5
to Cap 415 and s. 1 of Schedule 2 to Cap 508;
(b) in relation to the M erchant Shipping Acts 1894 to 1979, s. 117 of Cap
281, s. 103 of Cap 415 and s. 142 of Cap 478.
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Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)

Order 76 - CONTENTIOUS PROBATE PROCEEDINGS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1.  Application and interpretation (O. 76, r. 1)

(1) ThisOrder appliesto probate causes and matters, and the other provisions of
these rules apply to those causes and matters including applications for the
rectification of awill subject to the provisions of this Order.

(2) Intheserules“probate action” (IHVE 2 5F74) meansan action for the
grant of probate of the will, or letters of administration of the estate, of a deceased
person or for the revocation of such agrant or for a decree pronouncing for or
against the validity of an aleged will, not being an action which is non-contentious
or common form probate business.

(3) InthisOrder, “will” (i&"&) includesacodicil.

2. Requirementsin connection with issue of writ (O. 76, r. 2)

(1) A probate action must-be-may be begun by writ.

(2) Beforeawrit beginning a probate action isissued it must be indorsed with a
statement of the nature of the interest of the plaintiff and of the defendant in the
estate of the deceased to which the action relates.

3. Partiesto action for revocation of grant (O. 76, r. 3)

Every person who is entitled or claimsto be entitled to administer the estate
of a deceased person under or by virtue of an unrevoked grant of probate of his will
or letters of administration of his estate shall be made a party to any action for
revocation of the grant.

4. L odgment of grant in action for revocation (O. 76, r. 4)

(1) Where, at the commencement of an action for the revocation of a grant of

probate of the will or letters of administration of the estate of a deceased person, the
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probate or |etters of administration, as the case may be, have not been lodged in
court, then-

(@ if theaction is commenced by a person to whom the grant was made,
he shall lodge the probate or |etters of administration in the Registry
within 7 days after the issue of the writ;

(b) if any defendant to the action has the probate or letters of
administration in his possession or under his control, he shall lodge it
or them in the Registry within 14 days after the service of the writ upon
him.

(2) Any person who fails to comply with paragraph (1) may, on the application
of any party to the action, be ordered by the Court to lodge the probate or letters of
administration in the Registry within a specified time; and any person against
whom such an order is made shall not be entitled to take any step in the action
without the leave of the Court until he has complied with the order.

5. Affidavit of testamentary scripts (O. 76, r. 5)

(1) Unlessthe Court otherwise directs, the plaintiff and every defendant who has
acknowledged service of the writ in a probate action must swear an affidavit-

(@) describing any testamentary script of the deceased person, whose estate
is the subject of the action, of which he has any knowledge or, if such
be the case, stating that he knows of no such script; and

(b) if any such script of which he has knowledge is not in his possession or
under his control, giving the name and address of the person in whose
possession or under whose control it is or, if such be the case, stating
that he does not know the name or address of that person.

(2) Any affidavit required by this rule must be filed, and an office copy thereof
and any testamentary script referred to therein which isin the possession or under
the control of the deponent, must be lodged in the Registry within 14 days after the
acknowledgment of service by a defendant to the action or, if no defendant
acknowledges service and the Court does not otherwise direct, before an order is
made for the trial of the action.

(3 Where any testamentary script required by thisrule to be lodged in the
Registry or any part thereof iswritten in pencil, then, unless the Court otherwise
directs, afacsimile copy of that script, or of the page or pages thereof containing
the part written in pencil, must also be lodged in the Registry and the words which
appear in pencil in the original must be underlined in red ink in the copy.

(4) Except with the leave of the Court, a party to a probate action shall not be
allowed to inspect an affidavit filed, or any testamentary script lodged, by any other
party to the action under thisrule, unless and until an affidavit sworn by him
containing the information referred to in paragraph (1) has been filed.

(5) Inthisrule“testamentary script” GEW&EMEE ¥ 5CH) meansawill or draft
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thereof, written instructions for awill made by or at the request or under the
instructions of the testator and any document purporting to be evidence of the
contents, or to be a copy, of awill which is alleged to have been lost or destroyed.

6. Failureto acknowledge service (O. 76, r. 6)
(1) Order 13 shall not apply in relation to a probate action.

(2) Where any of several defendants to a probate action fails to acknowledge
service of the writ, the plaintiff may, after the time for acknowledging service has
expired and upon filing an affidavit proving due service of the writ, or notice of the
writ, on that defendant proceed with the action asif that defendant had
acknowledged service.

(3) Wherethe defendant, or all the defendants, to a probate action, fails or fail to
acknowledge service of the writ, then, unless on the application of the plaintiff the
Court orders the action to be discontinued, the plaintiff may after the time limited
for acknowledging service by the defendant apply to the Court for an order for tria
of the action.

(4) Beforeapplying for an order under paragraph (3) the plaintiff must file an
affidavit proving due service of the writ, or notice of the writ, on the defendant and,
If no statement of claim isindorsed on the writ, he must lodge a statement of claim
in the judge's chambers.

(5) Wherethe Court grants an order under paragraph (3), it may direct the action
to be tried on affidavit evidence.

7. Service of statement of claim (O. 76, r. 7)

The plaintiff in a probate action must, unless the Court gives leave to the
contrary or unless a statement of claim isindorsed on the writ, serve a statement of
claim on every defendant who acknowledges service of the writ in the action and
must do so before the expiration of 6 weeks after acknowledgment of service by
that defendant or of 8 days after the filing by that defendant of an affidavit under
rule 5, whichever isthe later.

8. Counterclaim (O. 76, r. 8)

(1) Notwithstanding anything in Order 15, rule 2(1), a defendant to a probate
action who alleges that he has any claim or is entitled to any relief or remedy in
respect of any matter relating to the grant of probate of the will, or letters of
administration of the estate, of the deceased person which is the subject of the

action must add to his defence a counterclaim in respect of that matter.

(2) If the plaintiff failsto serve a statement of claim, any such defendant may,
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with the leave of the Court, serve a counterclaim and the action shall then proceed
asif the counterclaim were the statement of claim.

9. Contents of pleadings (O. 76, r. 9)

() Wherethe plaintiff in a probate action disputes the interest of a defendant he
must alege in his statement of claim that he denies the interest of that defendant.

(2) Inaprobate action in which the interest by virtue of which a party claimsto
be entitled to a grant of letters of administration is disputed, the party disputing that
interest must show in his pleading that if the allegations made therein are proved he
would be entitled to an interest in the estate.

(3  Without prejudice to Order 18, rule 7, any party who pleads that at the time
when awill, the subject of the action, was alleged to have been executed the
testator did not know and approve of its contents must specify the nature of the case
on which he intends to rely, and no allegation in support of that plea which would
be relevant in support of any of the following other pleas, that isto say-

(@ that thewill was not duly executed;

(b) that at the time of the execution of the will the testator was not of sound

mind, memory and understanding; and

(c) that the execution of the will was obtained by undue influence or fraud,

shall be made by that party unless that other pleais also pleaded.

10. Default of pleadings (O. 76, r. 10)
(1) Order 19 shal not apply in relation to a probate action.

(2) Where any party to a probate action fails to serve on any other party a
pleading which heis required by these rules to serve on that other party, then,
unless the Court orders the action to be discontinued or dismissed, that other party
may, after the expiration of the period fixed by or under these rules for service of
the pleading in question, apply to the Court for an order for trial of the action; and
if an order is made the Court may direct the action to be tried on affidavit evidence.

11. Discontinuance and dismissal (O. 76, r. 11)
(1) Order 21 shall not apply in relation to a probate action.

(2) Atany stage of the proceedings in a probate action the Court may, on the
application of the plaintiff or of any party to the action who has acknowledged
service of the writ therein, order the action to be discontinued or dismissed on such
terms as to costs or otherwise as it thinks just, and may further order that a grant of
probate of the will, or letters of administration of the estate, of the deceased person,
as the case may be, which is the subject of the action, be made to the person
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entitled thereto.

(3 Anapplication for an order under this rule may be made by motion or
summons or by notice under Order 25, rule 7.

12.  Compromise of action: trial on affidavit evidence (O. 76, r. 12)

Where, whether before or after the service of the defence in a probate action,
the parties to the action agree to a compromise, the Court may order the trial of the
action on affidavit evidence.

13. Application for order to bringin will, etc. (O. 76, r. 13)

(1) Any application in a probate action for an order under section 7(1) of the
Probate and Administration Ordinance (Cap 10) shall be for an order requiring a
person to bring awill or other testamentary paper into the Registry or to attend in
court for examination.

(2) Anapplication under paragraph (1) shall be made by summonsin the action,
which must be served on the person against whom the order is sought.

(3) Any application in aprobate action for the issue of a subpoena under section
7(3) of the Probate and Administration Ordinance (Cap 10) shall be for the issue of
a subpoena requiring a person to bring into the Registry awill or other testamentary

paper.

(49  Anapplication under paragraph (3) may be made ex parte and must be
supported by an affidavit setting out the grounds of the application.

(5) Anapplication under paragraph (3) shall be made to a master who may, if the
application is granted, authorize the issue of a subpoena accordingly.

(6) Any person against whom a subpoenaisissued under section 7(3) of the
Probate and Administration Ordinance (Cap 10) and who denies that the will or
other testamentary paper referred to in the subpoenaisin his possession or under
his control may file an affidavit to that effect.

14. Administration pendentelite (O. 76, r. 14)

(1) Anapplication under section 40 of the Probate and Administration Ordinance
(Cap 10) for an order for the grant of administration may be made by summons.

(2) Where an order for agrant of administration is made under the said section
40, Order 30, rules 2, 4 and 6 and (subject to section 60 of the Probate and
Administration Ordinance (Cap 10)) rule 3 shall apply asif the administrator were
areceiver appointed by the Court.
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15. Probate counterclaim in other proceedings (O. 76, r. 15)

(1) Inthisrule“probate counterclaim” GEN&ER25% & &) meansa
counterclaim in any action other than a probate action by which the defendant
claims any such relief asis mentioned in rule 1(2).

(2) Subject to the following paragraphs, this Order shall apply with the necessary
modifications to a probate counterclaim as it applies to a probate action.

(3 A probate counterclaim must contain a statement of the nature of the interest
of the defendant and of the plaintiff in the estate of the deceased to which the
counterclaim relates.

(4) Beforeitisserved aprobate counterclaim must be indorsed with a

memorandum signed by a master showing that the counterclaim has been produced
to him for examination and that three copies of it have been lodged with him.

16. Rectification of wills (O. 76, r. 16)

(1) Where an application is made for rectification of awill, and the grant has not
been lodged in court, rule 4 shall apply, with the necessary modifications, asif the

proceedings were a probate action.

(2) A copy of every order made for the rectification of awill shall be sent to the
principal Registry for filing, and a memorandum of the order shall be endorsed on,

or permanently annexed to, the grant under which the estate is administered.

(Enacted 1988)
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1 Interpretation (O. 80, r. 1)

In this Order-
“mentally incapacitated person” Ol L 47 A 6E 1 \) means amentally
disordered person or a mentally handicapped person (within the meaning of the
Mental Health Ordinance (Cap 136)) who, by reason of mental disorder or mental
handicap, as the case may be, is incapable of managing and administering his
property and affairs; (81 of 1997 s. 59)

“the Ordinance” (f4%1) means the Mental Health Ordinance (Cap 136);

“person under disability” (47458811 \) means a person who isaminor or a
mentally incapacitated person. (81 of 1997 s. 59)
(81 of 1997 s. 59)

2. Person under disability must sue, etc. by next friend or guardian ad
litem (O. 80, r. 2)

(1) A person under disability may not bring, or make a claim in, any proceedings
except by his next friend and may not acknowledge service, defend, make a
counterclaim or intervene in any proceedings, or appear in any proceedings under a
judgment or order notice of which has been served on him, except by his guardian
ad litem.

(2) Subject to the provision of these rules, anything which in the ordinary
conduct of any proceedingsis required or authorized by a provision of these rules
to be done by a party to the proceedings shall or may, if the party is a person under
disability, be done by his next friend or guardian ad litem.

(3) Except where the Official Solicitor isacting as next friend or guardian ad
litem, anext friend or guardian ad litem of a person under disability must act by a
solicitor. (L.N. 375 of 1991)

3. Appointment of next friend or guardian ad litem (O. 80, r. 3)

(2) Except as provided by paragraph (4) or (5) or by rule 6, an order appointing a

person next friend or guardian ad litem of a person under disability is not
necessary.
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(3 Whereaperson isauthorized under Part |1 of the Ordinance to conduct legal
proceedings in the name of a mentally incapacitated person or on his behalf, that
person shall be entitled to be next friend or guardian ad litem, as the case may be,
of the mentally incapacitated person in any proceedings to which his authority
extends unless, in a case to which paragraph (4) or (5) or rule 6 applies, some other
person is appointed by the Court under that paragraph or rule to be next friend or
guardian ad litem, as the case may be, of the mentally incapacitated person in those
proceedings. (81 of 1997 s. 59)

(4) Where aperson has been or is next friend or guardian ad litem of a person
under disability in any proceedings, no other person shall be entitled to act as such
friend or guardian, as the case may be, of the person under disability in those
proceedings unless the Court makes an order appointing him such friend or
guardian in substitution for the person previously acting in that capacity.

(5) Where, after any proceedings have been begun, a party to the proceedings
becomes a mentally incapacitated person, an application must be made to the Court
for the appointment of a person to be next friend or guardian ad litem, as the case
may be, of that party. (81 of 1997 s. 59)

(6) Except where the next friend or guardian ad litem, as the case may be, of a
person under disability has been appointed by the Court-
(@ thename of any person shall not be used in a cause or matter as next
friend of a person under disability,
(b) serviceshal not be acknowledged in a cause or matter for a person
under disability, and
(c) aperson under disability shall not be entitled to appear by his guardian
ad litem on the hearing of a petition, summons or motion which, or
notice of which, has been served on him,
unless and until the documents listed in paragraph (8) have been filed in the
Registry.

(8 The documents referred to in paragraph (6) are the following-

(8 awritten consent to be next friend or guardian ad litem, as the case may
be, of the person under disability in the cause or matter in question
given by the person proposing to be such friend or guardian; and

(b) where the person proposing to be such friend or guardian of the person
under disability, being a mentally incapacitated person, is authorized
under Part |1 of the Ordinance to conduct the proceedings in the cause
or matter in question in the name of the mentally incapacitated person
or on his behalf, an office copy, sealed with the seal of the High Court,
of the order or other authorization made or given under the said Part |1
by virtue of which he is so authorized; and (25 of 1998 s. 2)

(c) except where the person proposing to be such friend or guardian of the
person under disability, being a mentally incapacitated person, is
authorized as mentioned in sub-paragraph (b) a certificate made by the
solicitor for the person under disability certifying-

(i) that he knows or believes, as the case may be, that the person to
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whom the certificate relates is aminor or a mentally incapacitated
person, giving (in the case of a mentally incapacitated person) the
grounds of his knowledge or belief; and

(i) wherethe person under disability is a mentally incapacitated
person, that there is no person authorized as aforesaid; and

(iii) except where the person named in the certificate as next friend or
guardian ad litem, as the case may be, is the Official Salicitor,
that the person so named has no interest in the cause or matter in
question adverse to that of the person under disability. (L.N. 375
of 1991; 81 of 1997 s. 59)

6.  Appointment of guardian where person under disability does not
acknowledge service (O. 80, r. 6)

() Where-

(8 inanaction against a person under disability begun by writ, or by
originating summons, no acknowledgment of serviceisgiven in the
action for that person, or

(b) the defendant to an action serves a defence and counterclaim on a
person under disability who is not already a party to the action, and no
acknowledgment of serviceisgiven for that person,

an application for the appointment by the Court of aguardian ad litem of that
person must be made by the plaintiff or defendant, as the case may be, after the
time limited (as respects that person) for acknowledging service and before
proceeding further with the action or counterclaim.

(2) Where aparty to an action has served on a person under disability who is not
already a party to the action athird party notice within the meaning of Order 16 and
no acknowledgment of serviceis given for that person to the notice, an application
for the appointment by the Court of aguardian ad litem of that person must be
made by that party after the time limited (as respects that person) for
acknowledging service and before proceeding further with the third party
proceedings.

(3 Wherein any proceedings against a person under disability begun by petition
or motion, that person does not appear by aguardian ad litem at the hearing of the
petition or motion, as the case may be, the Court hearing it may appoint a guardian
ad litem of that person in the proceedings or direct that an application be made by
the petitioner or applicant, as the case may be, for the appointment of such a
guardian.

(5) Anapplication under paragraph (1) or (2) must be supported by evidence
proving-
(@ that the person to whom the application relates is a person under
disability,
(b) that the person proposed as guardian ad litem iswilling and a proper
person to act as such and has no interest in the proceedings adverse to
that of the person under disability,
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(c) that thewrit, originating summons, defence and counterclaim or third
party notice, as the case may be, was duly served on the person under
disability, and

(d) subject to paragraph (6), that notice of the application was, after the
expiration of the time limited for acknowledging service and at least 7
days before the day named in the notice for hearing of the application,
so served on him.

(6) If the Court so directs, notice of an application under paragraph (1) or (2)
need not be served on a person under disability.

(7)  Anapplication for the appointment of aguardian ad litem made in
compliance with adirection of the Court given under paragraph (3) must be
supported by evidence proving the matters referred to in paragraph (5)(b).

7. Application to dischargeor vary certain orders(O. 80, r. 7)

An application to the Court on behalf of a person under disability served with
an order made ex parte under Order 15, rule 7, for the discharge or variation of the
order must be made-

(@ if anextfriend or guardian ad litem is acting for that person in the
cause or matter in which the order is made, within 14 days after the
service of the order on that person;

(b) if thereisno next friend or guardian ad litem acting for that personin
that cause or matter, within 14 days after the appointment of such a
friend or guardian to act for him.

8. Admission not to beimplied from pleading of person under disability
(©.80,r1.8)

Notwithstanding anything in Order 18, rule 13(1), a person under disability
shall not be taken to admit the truth of any allegation of fact made in the pleading
of the opposite party by reason only that he has not traversed it in his pleadings.
9. Discovery and interrogatories (O. 80, r. 9)

Orders 24 and 26 shall apply to a person under disability and to his next
friend or guardian ad litem.

10. Compromisg, etc., by person under disability (O. 80, r. 10)

Where in any proceedings money is claimed by or on behalf of a person

under disability, no settlement, compromise or payment and no acceptance of

money paid into court, whenever entered into or made, shall so far asit relatesto
that person's claim be valid without the approval of the Court.
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11. Approval of settlement (O. 80, r. 11)
(1) Where, before proceedings in which a claim for money is made by or on
behalf of a person under disability (whether alone or in conjunction with any other
person) are begun, an agreement is reached for the settlement of the claim, and it is
desired to obtain the Court's approval to the settlement, then,-retwithstanding Rule 39
anything - Order 5.rute-2 the claim may be made in proceedings begun by Rec 101016

originating summons, and in the summons an application may also be made for-

(@ theapproval of the Court to the settlement and such orders or directions
as may be necessary to give effect to it or as may be necessary or
expedient under rule 12, or

(b) aternatively, directions asto the further prosecution of the claim.

(2) Wherein proceedings under this rule a claim is made under the Fatal
Accidents Ordinance (Cap 22), the originating summons must include the
particulars mentioned in section 5(4) of the Fatal Accidents Ordinance (Cap 22).

(49)  Anoriginating summons under thisrule shall be in Form No. 10 in Appendix

(5) Inthisrule “settlement” (F1f#) includes acompromise.

12. Control of money recovered by person under disability (O. 80, r. 12)

() Wherein any proceedings-
(@ money isrecovered by or on behalf of, or adjudged or ordered or
agreed to be paid to, or for the benefit of, a person under disability, or
(b) money paid into court is accepted by or on behalf of aplaintiff whoisa
person under disability,
the money shall be dealt with in accordance with directions given by the Couirt,
under this rule and not otherwise.

(2) Directions given under this rule may provide that the money shall, asto the
whole or any part thereof, be paid into the Court and invested or otherwise dealt
with there.

(3  Without prejudice to the foregoing provisions of thisrule, directions given
under this rule may include any general or specia directions that the Court thinks
fit to give and, in particular, directions as to how the money isto be applied or dealt
with and asto any payment to be made, either directly or out of the amount paid
into court and whether before or after the money is transferred to or paid into a
District Court, to the plaintiff, or to the next friend in respect of moneys paid or
expenses incurred for or on behalf or for the benefit of the person under disability
or for his maintenance or otherwise for his benefit or to the plaintiff's solicitor in
respect of costs.
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(4) Wherein pursuance of directions given under this rule money is paid into the
Court of First Instance to be invested or otherwise dealt with there, the money
(including any interest thereon) shall not be paid out, nor shall any securitiesin
which the money isinvested, or the dividends thereon, be sold, transferred or paid
out of court, except in accordance with an order of the Court. (25 of 1998 s. 2)

(5) Theforegoing provisions of thisrule shall apply in relation to a counterclaim
by or on behalf of a person under disability, asif for referencesto a plaintiff and a
next friend there were substituted references to a defendant and to a guardian ad
litem respectively. (81 of 1997 s. 59)

13. Provisionssupplementary torule 12 (O. 80, r. 13)

(HK)(3) Where money is ordered to be transferred to or paid into a District Court,
the Registrar shall send a sealed copy of the judgment or order to the Registrar of
the District Court.

15. Proceedings under Fatal Accidents Ordinance: apportionment by Court
(O. 80, r.15)

(1) Whereasingle sum of money ispaid into court under Order22,+ule-1O0r der
22, in satisfaction of causes of action arising under the Fatal Accidents Ordinance
(Cap 22) and sections 20 to 25 of the Law Amendment and Reform (Consolidation)
Ordinance (Cap 23), and that sum is accepted, the money shall be apportioned
between the different causes of action by the Court either when giving directions
for dealing with it under rule 12 (if that rule applies) or when authorizing its
payment out of court.

(2) Where, in an action in which a claim under the Fatal Accidents Ordinance
(Cap 22) is made by or on behalf of more than one person, a sum in respect of
damages is adjudged or ordered or agreed to be paid in satisfaction of the claim, or
asum of money paid into court under-Order-22+ule-1 Order 22, isaccepted in
satisfaction of the cause of action under the said Ordinance, then, unless the sum
has been apportioned between the persons entitled thereto by ajury, it shall be
apportioned between those persons by the Court.

The reference in this paragraph to a sum of money paid into court shall be
construed as including areference to part of a sum so paid, being the part
apportioned by the Court under paragraph (1) to the cause of action under the said
Ordinances.

16. Serviceof certain documents on person under disability (O. 80, r. 16)
(1) Wherein any proceedings a document is required to be served personally or

in accordance with Order 10, rule 1(2) on any person and that person is a person
under disability thisrule shall apply.
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(2) Subject to the following provisions of this rule and to Order 24, rule 16(3)
and Order 26, rule 6(3) the document must be served-

(@ inthe case of aminor who is not also a mentally incapacitated person,
on hisfather or guardian or, if he has no father or guardian, on the
person with whom he resides or in whose care heis;

(b) inthe case of amentally incapacitated person, on the person (if any)
who is authorized under Part Il of the Ordinance to conduct in the name
of the mentally incapacitated person or on his behalf the proceedings in
connection with which the document is to be served or, if thereisno
person so authorized, on the person with whom he resides or in whose
careheis;

and must be served in the manner required by these rules with respect to the
document in question. (81 of 1997 s. 59)

(3 Notwithstanding anything in paragraph (2), the Court may order that a
document which has been, or isto be, served on the person under disability or on a
person other than a person mentioned in that paragraph shall be deemed to be duly
served on the person under disability.

(49) A judgment or order requiring a person to do, or refrain from doing, any act,
anotice of motion or summons for the committal of any person, and awrit of
subpoena against any person, must, if that person is a person under disability, be
served personally on him unless the Court otherwise orders.

This paragraph shall not apply to an order for interrogatories or for discovery or
Inspection of documents.

(Enacted 1988)
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The Rulesof the High Court (Cap. 4A)

Order 82-DEFAMATION ACTIONS

Remarks:
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Remarks
1.  Application (0. 82,r. 1)

These rules apply to actions for libel or slander subject to the following rules
of this Order.

2. Indor sement of claim in libel action (O. 82, r. 2)

Beforeawrit in an action for libel isissued it must be indorsed with a
statement giving sufficient particulars of the publications in respect of which the
action is brought to enable them to be identified.

3. Obligation to give particulars (O. 82, r. 3)

(1)  Wherein an action for libel or slander the plaintiff alleges that the words or
matters complained of were used in a defamatory sense other than their ordinary
meaning, he must give particulars of the facts and matters on which hereliesin
support of such sense.

(2) Whereinan action for libel or slander the defendant allegesthat, in so far as
the words complained of consist of statements of fact, they are true in substance
and in fact, and in so far as they consist of expressions of opinion, they are fair
comment on a matter of public interest, or pleadsto the like effect, he must give
particulars stating which of the words complained of he alleges are statements of
fact and of the facts and matters he relies on in support of the allegation that the
words are true.

(3 Whereinan action for libel or slander the plaintiff alleges that the defendant
maliciously published the words or matters complained of, he need not in his
statement of claim give particulars of the facts on which he relies in support of the
allegation of malice, but if the defendant pleads that any of those words or matters
are fair comment on a matter of public interest or were published on a privileged
occasion and the plaintiff intends to allege that the defendant was actuated by
express malice, he must serve areply giving particulars of the facts and matters
from which the malice isto be inferred.
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(4) Thisruleshall apply in relation to a counterclaim for libel or dander asif the
party making the counterclaim were the plaintiff and the party against whom it is
made the defendant.

4. Provisions asto payment into court (O. 82, r. 4)

(1) Whereinan action for libel or slander against several defendants sued jointly
the plaintiff, in accordance with Order22,+ule-3(1)Order 22, accepts money paid
into court by any of those defendants in satisfaction of his cause of action against
that defendant, then, notwithstanding anything in rule-3(4)-ef-that Order, the action
shall be stayed as against that defendant only, but-

(@ the sum recoverable under any judgment given in the plaintiff's favour
against any other defendant in the action by way of damages shall not
exceed the amount (if any) by which the amount of the damages
exceeds the amount paid into court by the defendant as against whom
the action has been stayed, and

(b) the plaintiff shall not be entitled to his costs of the action against the
other defendant after the date of the payment into court unless either
the amount of the damages awarded to him is greater than the amount
paid into court and accepted by him or the judge is of opinion that there
was reasonable ground for him to proceed with the action against the
other defendant.

(2) Whereinan action for libel a party pleads the defence for which section 4 of
the Defamation Ordinance (Cap 21) provides, Order22-rule7Order 22, rule 23,
shall not apply in relation to that pleading.

5. Statement in open court (O. 82, r. 5)

(1) Where aparty wishesto accept money paid into court in satisfaction of a
cause of action for libel or slander, malicious prosecution or false imprisonment,
that party may before or after accepting the money apply to a judge in chambers by
summons for leave to make in open court a statement in terms approved by the
judge.

(2) Whereaparty to an action for libel or slander, malicious prosecution or false
imprisionment which is settled before trial desires to make a statement in open
court, an application must be made to the Court for an order that an action be set
down for trial, and before the date fixed for the trial a statement must be submitted
for the approval of the judge before whom it isto be made.

(L.N. 404 of 1991)

6. Interrogatories not allowed in certain cases (O. 82, r. 6)

In an action for libel or slander where the defendant pleads that the words or
matters complained of are fair comment on a matter of public interest or were
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published on a privileged occasion, no interrogatories as to the defendant's sources
of information or grounds of belief shall be allowed.

7. Evidencein mitigation of damages (O. 82, r. 7)

In an action for libel or slander in which the defendant does not by his
defence assert the truth of the statement complained of, the defendant shall not be
entitled on the trial to give evidence in chief, with aview to mitigation of damages,
as to the circumstances under which the libel or slander was published, or asto the
character of the plaintiff, without the leave of the judge, unless 7 days at least
before the trial he furnishes particulars to the plaintiff of the matters asto which he
intends to give evidence.

8. Fulfilment of offer of amends under section 25 of the Defamation
Ordinance (O. 82, r. 8)

(1) Anapplication to the Court under section 25 of the Defamation Ordinance
(Cap 21) to determine any question as to the steps to be taken in fulfilment of an
offer of amends made under that section must, unless the application is made in the
course of proceedings for libel or slander in respect of the publication to which the
offer relates, be made before ajudge in chambers.

(2) Anoriginating summons by which such an application is made shall bein
Form No. 10 in Appendix A.

(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007
The Rules of the High Court (Cap 4A)

Order 83A - MONEY LENDERS ACTIONS

1. Application and interpretation (O. 83A,r. 1)

(1) These rules apply to amoney lender's action subject to the following
rules of this Order.

(2) Intheserules
“money lender” (Jitf& \) has the meaning assigned to it by section 2 of the
Money Lenders Ordinance (Cap 163);

“money lender's action” (Jitfi \#ff#4) means an action for the recovery of
money lent by amoney lender or for the enforcement of any agreement or
security relating to money so lent, being an action brought by the lender or an
assignee.

2. Commencement of money lender'saction (O. 83A,r. 2)
(1) Every money lender's action shal-be-may be begun by writ.

(2) Beforeawrit beginning amoney lender's action isissued it must be
indorsed with a statement that at the time of the making of the loan or contract
or the giving of the security in question the lender was licensed as a money
lender.

3. Particularsto beincluded in statement of claim (O. 83A,r. 3)

Every statement of claim in amoney lender's action (whether indorsed on
the writ or not) must state-

(@ thedate on which the loan was made;

(b) theamount actually lent to the borrower;

(c) therate per cent per annum of interest charged;

(d) the date when the contract for repayment was made;

(g9 theamount repaid;

(h) the amount due but unpaid,;

(i) thedate upon which such unpaid sum or sums became due; and

()) theamount of interest accrued due and unpaid on every such sum.
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4.  Judgment on failureto give notice of intention to defend or in default
of defence (O. 83A, 1. 4)

(1) Inamoney lender's action judgment on failure to give notice of intention
to defend or in default of defence shall not be entered except with the leave of
the Court.

(20 (@ Anapplication for the grant of leave under this rule must be made
by summons supported by an affidavit which must-
(i) provethat the money is due and payable;
(i) givethe particularsrequired by rules 2 and 3; and
(iii) exhibit atrue copy of any agreement or security relating to the
money lent,

and the original agreement or security must be produced at the
hearing of the summons.

(b) The summons and a copy of the affidavit in support and of any
exhibits referred to therein must, notwithstanding anything in Order
65, rule 9 be served on the defendant not less than 4 clear days
before the day fixed for the hearing of the summons.

(3) If theapplicationisfor leave to enter judgment on failure to give notice
of intention to defend, the summons shall not be issued until after the time
limited for acknowledgment of service of the writ.

(4) Onthe hearing of such application, whether the defendant appears or not,
the Court-

(@ may exercise the powers of the court under section 25 of the Money
Lenders Ordinance (Cap 163);

(b) whereit refuses leave under this rule to enter judgment on aclaim
or any part of aclaim, may make or give any such order or
directions as it might have made or given had the application been
an application under Order 14, rule 1, for judgment on the claim.

5. (Repealed L.N. 129 of 2000)
(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Order 89 - PROCEEDINGSBETWEEN HUSBAND AND WIFE

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

1. Determination of questionsasto property (O. 89, r. 1)

(HK)(1) Proceedings under section 6 of the Married Persons Status Ordinance
(Cap 182) must-be-may be begun by originating summons.

2.  Provisionsasto actionsin tort (O. 89, r. 2)

(1) Thisrule appliesto any action in tort brought by one of the partiesto a
marriage against the other during the subsistence of the marriage.

(2) Onthefirst application by summons ermetien-in an action to which this
rule applies, the Court shall consider, if necessary of its own motion, whether
the power to stay the action under section 5(2) of the Married Persons Status
Ordinance (Cap 182) should or should not be exercised.

(3) Notwithstanding anything in Order 13 or Order 19, judgment on failure
to give notice of intention to defend or in default of defence shall not be
entered in an action to which this rule applies except with the leave of the
Court.

(4) Anapplication for grant of leave under paragraph (3) must be made by
summons and the summons must, notwithstanding anything in Order 65, rule
9, be served on the defendant.

(5) If thesummonsisfor leave to enter judgment on failure to give notice of
intention to defend, the summons shall not be issued before the time limited for
acknowledging service of the writ.

(Enacted 1988)

3. Transitional provision relating to rule 42 of Amendment Rules 2007

(©.89,r.3)

Wher e, immediately befor e the commencement of rule 42 (" the
amending rule") of the Amendment Rules 2007, an application by motion
made under rule 2(2) asin forceimmediately before the commencement is
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pending, then the application isto be determined asif the amending rule
had not been made.
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The Rules of the High Court (Cap 4A)

Order 90 - PROCEEDINGS CONCERNING MINORS

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
3. Application to makeaminor award of court (O. 90, r. 3)
(1) Where an action to which aminor isa party is proceeding, an application
to make that minor award of court may be made by summons in the action;
but-exceptinthal ! icationto-make-ami WA oY Y Rule 44
rade by-originating-summens in any other case an application to make a Rec10t0 16

minor award of court may be made by originating summons.

(2) Where thereis no person other than the minor who is a suitable
defendant, an application may be made ex parte to the Registrar for leave to
issue either an ex parte originating summons or an originating summons with
the infant as defendant thereto; and, except where such leave is granted, the
minor shall not be made a defendant to an originating summons under thisrule
in the first instance.

(3) Particulars of any summons under thisrule shall be recorded in the register
of wards.

(3A) The date of the minor's birth shall, unless otherwise directed, be stated in
the summons and the plaintiff shall-

(@ onissuing the summons or before or at the first hearing thereof
lodge in the Registry a certified copy of the entry in the birth
register book kept under the Births and Deaths Registration
Ordinance (Cap 174) or, as the case may be, in the Adopted
Children Register maintained under the Adoption Ordinance (Cap
290), relating to the minor, or

(b) at thefirst hearing of the summons apply for directions as to proof
of birth of the minor in some other manner.

(3B) The name of each party to the proceedings shall be qualified by a brief
description in the body of the summons, of hisinterest in, or relationship to,
the minor.

(4) Unless the Court otherwise directs, the summons shall state the
whereabouts of the minor or, as the case may be, that the plaintiff is unaware
of hiswhereabouts.

(5) Every defendant other than the minor shall, forthwith after being served
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with the summons-

(@) lodgeinthe Registry a notice stating the address of the defendant
and the whereabouts of the minor or, as the case may be, that the
defendant is unaware of his whereabouts, and

(b) unlessthe Court otherwise directs, serve a copy of the notice on the
plaintiff.

(6) Where any party other than the minor changes his address or becomes
aware of any change in the whereabouts of the minor after the issue of, asthe
case may be, service of the summons, he shall, unless the Court otherwise
directs, forthwith lodge notice of the change in the Registry and serve a copy
of the notice on every other party.

(7) The summons shall contain a notice to the defendant informing him of
the requirements of paragraphs (5) and (6).

(8) Inthisrule any reference to the whereabouts of aminor is areference to
the address at which and the person with whom heisliving and any other
information relevant to the question where he may be found.

3A. Enforcement of order by bailiff (O. 90, r. 3A)

The power of the Court of First Instance to secure, through an officer
attending upon the Court, compliance with any direction relating to award of
court may be exercised by an order addressed to the bailiff.

(25 of 1998s. 2)

4. When minor ceasesto beward of court (O. 90, r. 4)

(1) A minor who, by virtue of section 26(2) of the High Court Ordinance,
becomes award of court on the issue of a summons under rule 3 shall cease to
be award of court- (25 of 1998 s. 2)

(@ if an application for an appointment for the hearing of the summons
is not made within the period of 21 days after the issue of the
summons, at the expiration of that period,;

(b) if anapplication for such an appointment is made within that
period, on the determination of the application made by the
summons unless the judge hearing it orders that the minor be made
award of court.

(2) Nothing in paragraph (1) shall be taken as affecting the power of the
Court under section 26(3) of the said Ordinance to order that any minor who is
for the time being award of court shall cease to be award of court.

(3) If noapplication for an appointment for the hearing of a summons under

rule 3 is made within the period of 21 days after the issue of the summons, a
notice stating whether the applicant intends to proceed with the application
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made by the summons must be left at the Registry immediately after the
expiration of that period.

4B. Hearing of an application to make a minor award of Court
(0. 90, r. 4B)

(HK) An application to make a minor award of court may be disposed of in
chambers and shall be heard by ajudge.

5. Applicationsunder the Guardianship of Minors Ordinance
(0.90,r.5)

Where there is pending any action or other proceeding by reason of
which aminor isaward of court, any application under the Guardianship of
Minors Ordinance (Cap 13) with respect to that minor may be made by
summons in the proceedings, but except in that case any such application must
be made by originating summons.

6. Defendantsto summons (O. 90, r. 6)

(1) Where the minor with respect to whom an application under the
Guardianship of Minors Ordinance (Cap 13) is made is not the plaintiff he
shall not, unless the Court otherwise directs, be made a defendant to the
summons or, if the application is made by ordinary summons, be served with
the summons, but, subject to paragraph (2), any other person appearing to be
interested in, or affected by, the application shall be made a defendant or be
served with the summons, as the case may be.

(2) The Court may dispense with service of the summons (whether

originating or ordinary) on any person and may order it to be served on any
person not originally served.

7. Hearing of applications asto guardianship, maintenance, etc.
(©.90,r.7)

(1) Applications as to the guardianship of minors may be disposed of in
chambers and shall be heard by ajudge.

(2) Applications as to the maintenance and advancement of any minor may
be disposed of in chambers.

8. Verification and passing of guardians accounts (O. 90, r. 8)

(HK) A guardian’s account must be verified and passed in the same manner as
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that provided by Order 30 in relation to a receiver's account or in such other
manner as the Court may direct.

10. Removal of guardianship proceedings from the District Court
(0. 90, r. 10)

(1) Anapplication for an order under section 24 of the Guardianship of
Minors Ordinance (Cap 13) for the removal of an application from a District
Court into the Court shall be made by an originating summons and, unless the
Court otherwise directs, the summons need not be served on any person.

(2) The application may be heard by a master, but, if an order is made for the
removal to the Court of the application to the District Court, that application
shall be heard by ajudge.

(HK)(3A) Section 44, subsections (1), (2) (except the proviso) and (4), of the
District Court Ordinance (Cap 336) shall apply to an application ordered to be
transferred to the Court under thisrule.

(5) The application so removed shall proceed in the Court asif it had been
made by originating summons.

11. Application of Matrimonial Causes Rules (O. 90, r. 11)

(1) The provisions of the Matrimonial Causes Rules (Cap 179 sub. leg.)
relating to proceedings under section 48 of the Matrimonial Causes Ordinance
(Cap 179) shall apply, with the necessary modifications, to proceedings under
sections 13(1), 14 and 15 of the Guardianship of Minors Ordinance (Cap 13).

(2) Theprovisions of the Matrimonia Causes Rules (Cap 179 sub. leg.)
relating to the drawing up and service of orders shall apply to proceedings
under this Order asif they were proceedings under those rules.

(Enacted 1988)
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Remarks:
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Remarks

2. Payment into court under the Trustee Ordinance (O. 92, r. 2)

(1) Subject to paragraph (2), any trustee wishing to make a payment into
court under section 62 of the Trustee Ordinance (Cap 29) must make and file
an affidavit setting out-

(@) ashort description of the trust and of the instrument creating it or,
as the case may be, of the circumstances in which the trust arose,

(b) the names of the persons interested in or entitled to the money or
securities to be paid into court with their addresses so far as known
to him,

() hissubmission to answer al such inquiries relating to the
application of such money or securities as the Court may make or
direct, and

(d) an address where he may be served with any summons or order, or
notice of any proceedings, relating to the money or securities paid
into court.

(2) Wherethe money or securities represents alegacy, or residue or any
share thereof, to which aminor or a person resident outside Hong Kong is
absolutely entitled, no affidavit need be filed under paragraph (1) and the
money or securities may be paid into court in the manner prescribed by the
High Court Suitors Funds Rules (Cap 4 sub. leg.) for the time being in force.
(25 0f 1998 s. 2)

4.  Noticeof lodgment (O. 92, r. 4)

Any person who has lodged money or securities in court in accordance
with rule 2 must forthwith send notice of the lodgment to every person
appearing from the affidavit on which the lodgment was made to be entitled to,
or to have an interest in, the money or securities lodged.

5. Applicationswith respect to fundsin court (O. 92, r. 5)
(1) Where an application to the Court-

(@ for the payment or transfer to any person of any fundsin court
standing to the credit of any cause or matter or for the transfer of
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any such funds to a separate account or for the payment to any
person of any dividend of or interest on any securities or money
comprised in such funds;

(b) for the investment, or change of investment, of any fundsin court;

(c) for payment of the dividends of or interest on any fundsin court
representing or comprising money or securities lodged in court
under any enactment; or

(d) for the payment or transfer out of court of any such funds as are
mentioned in sub-paragraph (c),

is made the application may be disposed of in chambers.

(2) Subject to paragraph (3), any such application must be made by summons
and, unless the application is made in a pending cause or matter or an
application for the same purpose has previously been made by petition or
originating summons, the summons must be an originating summons.

(3) Where an application under paragraph (1)(d) is required to be made by
originating summons, then, if the funds to which the application relates do not
exceed $50000 in value, the application may be made ex parte to a master and
the master may dispose of the application or may direct it to be made by
originating summons. Unless otherwise directed, an ex parte application under
this paragraph shall be made by affidavit.

(5) Thisrule does not apply to any application for an order under Order22

Order 22A.
(Enacted 1988)
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Rules of the High Court (Amendment) Rules 2006

The Rulesof the High Court (Cap 4A)

Order 100 - THE TRADE MARKS ORDINANCE

2.  Appealsand applications under the Trade Marks Ordinance
(©.100,r.2)

(1) Every appeal to the Court under the Trade Marks Ordinance (Cap 559),
shall be heard and determined by a single judge. (35 of 2000 s. 98)

(2) Subject torule 3, every application to the Court under the said Ordinance

must-be-begun-by-eriginating-metion may be begun by originating summons
in Form No. 10in Appendix A.

(3) Neticeotthemetion The summons by which any such application is
made must be served on the Registrar of Trade Marks.

(4) Wherethe Registrar of Trade Marks refers to the Court an application
under the said Ordinance made to him, then, unless within one month after
receiving notification of the decision to refer, the applicant makes to the Court
the application referred, he shall be deemed to have abandoned it.

(5) The period prescribed in relation to an appeal to which paragraph (1)
applies or the period prescribed by paragraph (4) in relation to an application or
appeal to which that paragraph applies may be extended by the Registrar of
Trade Marks on the application of any party interested and may be so extended
although the application is not made until after the expiration of that period, but
the foregoing provision shall not be taken to affect the power of the Court under
Order 3, rule 5, to extend that period.

(6) (Repealed 35 of 2000's, 98)

3. Proceedings for infringement of registered trade mark: validity of
registration disputed (O. 100, r. 3)

() Whereinany proceedings aclaim is made for relief for infringement of
the right to the use of aregistered trade mark, the party against whom the claim
is made may in his defence put in issue the validity of the registration of that
trade mark or may counterclaim for an order that the register of trade marks be
rectified by cancelling or varying the relevant entry or may do both those
things.

(2) A party to any such proceedings who in his pleading (whether a defence
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or counterclaim) disputes the validity of the registration of aregistered trade
mark must serve with the pleading particulars of the objections to the validity of
the registration on which herelies in support of the alegation of invalidity.

(3) A party to any such proceedings who counterclaims for an order that the
register of trade marks be rectified must serve on the Registrar of Trade Marks
acopy of the counterclaim together with a copy of the particulars mentioned in
paragraph (2); and the Registrar of Trade Marks shall be entitled to take such
part in the proceedings as he may think fit but need not serve a defence or other
pleading unless ordered to do so by the Court.

(Enacted 1988)

4. Transitional provision relating to rule 45 of Amendment Rules 2007 Rule 46

(©.100,r.4) Rec 10-16

Where, immediately before the commencement of rule 45 (" the
amending rule') of the Amendment Rules 2007, an application by
originating motion made under rule 2(2) asin forceimmediately beforethe
commencement is pending, then the application isto be determined as if
the amending rule had not been made.
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Remarks
1. Definitions (O. 102, r. 1)
In this Order-
“the Ordinance” (f4) means the Companies Ordinance (Cap 32).
2. Applicationsto be made by originating summons (O. 102, r. 2)
Rule 47
Rec 10-16

(1) Except in the case of applications made in proceedingsrelating to the

winding up of companies, applications made pur suant to section 168A of the
Ordinance and the applications mentioned in rule 5, every application under
the Ordinance may be made by originating summons.

(2) Anoriginating summons under thisrule shall bein Form No. 10 in
Appendix A unless the application made by the summonsis-
(8 anapplication under section 167 of the Ordinance for an order to
make provision for all or any of the matters mentioned in subsection
(2) of that section where an order sanctioning the compromise or
arrangement to which the application relates has previously been
made, or
(b) an application under section 302 of the Ordinance for an order
directing areceiver or manager of a company to make good any such
default asis mentioned in subsection (1) of that section, or
(c) anapplication under section 306 of the Ordinance for an order
directing a company and any officer thereof to make good any such
default asis mentioned in that section.

(3) (Repeded 28 of 2003 s. 120)
(4) Anapplication under section 168BD of the Ordinance for |eave to dispense

with the service of awritten notice required by that section may be made by ex
parte originating summons. (L.N. 80 of 2005)
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Rule 48
Rec 10-16

. licati | ol . . . 0102 ¢ & Rule 48

Rec 10-16

5.  Applicationsto be made by petition (O. 102, r. 5)

(1) Thefollowing applications under the Ordinance must be made by petition,
namely applications-
(@ under section 8 to cancel the alteration of a private company's
objects, (28 of 2003 s. 120)
(b) under section 25A to cancel the alteration of a condition contained in
a private company's memorandum, (28 of 2003 s. 120)
(c) under section 48B to confirm areduction of the share premium
account of a company,
(d) under section 50 to sanction the issue by a company of shares at a
discount,
(e) under section 49 to confirm areduction of the capital redemption
reserve fund of a company,
(f)  under section 59 to confirm areduction of the share capital of a
company,
(g) under section 64 to cancel any variation or abrogation of the rights
attached to any class of sharesin acompany,
(h) under section 166 to sanction a compromise or arrangement between
acompany and its creditors or any class of them or between a
company and its members or any class of them,

- E306 -



Annex E

Remarks
(i)  under section 291(7) for an order restoring the name of a company to
the register, where the application is made in conjunction with an
application for the winding up of the company,
() under section 323 to cancel the alteration of the form of a company's
constitution, and
(k)  under section 358(2) for relief from liability of an officer of a
company or a person employed by a company as auditor.
6. Entitlement of proceedings (O. 102, r. 6)
(2) Every originating summons-netice-ef-origHiatiag-metion and petition by R%6

which any such proceedings are begun and all affidavits, notices and other
documents in those proceedings must be entitled in the matter of the company in
guestion and in the matter of the Ordinance.

(3)  (Repealed 28 of 2003 s, 120)

7. Summonsfor directions (O. 102, r. 7)

(1) After presentation of a petition by which any such application asis
mentioned in rule 5 is made, the petitioner, except where his application is one of
those mentioned in paragraph (2), must take out a summons for directions under
thisrule.

(2) Theapplicationsreferred to in paragraph (1) are-

(@) an application under section 50 of the Ordinance to sanction the issue
by a company of shares at a discount,

(b) an application under section 166 of the Ordinance to sanction a
compromise or arrangement unless there isincluded in the petition
for such sanction an application for an order under section 167 of the
Ordinance, and

(c) an application under section 291(7) of the Ordinance for an order
restoring the name of a company to the register.

(3) Onthe hearing of the summons the Court may by order give such
directions as to the proceedings to be taken before the hearing of the petition asit
thinks fit including, in particular, directions for the publication of notices and the
making of any inquiry.

(4)  Where the application made by the petition isto confirm areduction of the
share capital, the share premium account or the capital redemption reserve fund, of
a company, then, without prejudice to the generality of paragraph (3), the Court
may give directions-
(@ for aninquiry to be made as to the debts of, and claims against, the
company or as to any class or classes of such debts or claims;
(b) asto the proceedings to be taken for settling the list of creditors
entitled to object to the reduction and fixing the date by reference to
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which thelist isto be made;
and the power of the Court under section 59(3) of the Ordinance to direct that
section 59(2) thereof shall not apply as regards any class or classes of creditors
may be exercised on any hearing of the summons.

(5) Rules8to 13 shall have effect subject to any directions given by the Court
under thisrule.

8. Inquiry asto debts: company to makelist of creditors (O. 102, r. 8)

(1) Where under rule 7 the Court orders such an inquiry asis mentioned in
paragraph (4) thereof, the company in question must, within 7 days after the
making of the order, file in the Registry an affidavit made by an officer of the
company competent to make it verifying alist containing-
(@) the name and address of every creditor entitled to any debt or claim to
which the inquiry extends,
(b) the amount due to each creditor in respect of such debt or claim or, in
the case of adebt or claim which is subject to any contingency or
sounds only in damages or for some other reason does not bear a
certain value, ajust estimate of the value thereof, and
(c) thetotal of those amounts and values.

(2) Thedeponent must state in the affidavit his belief that at the date fixed by
the Court as the date by reference to which thelist is to be made there is no debt
or claim which, if that date were the commencement of the winding up of the
company, would be admissible in proof against the company, other than the debts
or claims set out in the list and any debts or claims to which the inquiry does not
extend, and must also state his means of knowledge of the matters deposed to.

(3) Thelist must be left at the office mentioned in paragraph (1) not later than
one day after the affidavit isfiled.

0. I nspection of list of creditors (O. 102, r. 9)

(1) Copiesof the list made under rule 8 with the omission, unless the Court
otherwise directs, of the amount due to each creditor and the estimated value of
any debt or claim to which any creditor is entitled, shall be kept at the registered
office of the company and at the office of that company's solicitor.

(2) Any person shall be entitled during ordinary business hours, on payment of
afee of onedollar, to inspect the said list at any such office and to take extracts
therefrom.

10. Noticeto creditors (0. 102, r. 10)

Within 7 days after filing the affidavit required by rule 8 the company must
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send by post to each creditor named in the list exhibited to the affidavit, at his last
known address, a notice stating-
(@ theamount of the reduction sought to be confirmed,
(b) theeffect of the order directing an inquiry as to debts and claims,
(c) theamount or value specified in the list as due or estimated to be due
to that creditor, and
(d) thetimefixed by the Court within which, if he claims to be entitled to
alarger amount, he must send particulars of his debt or claim and the
name and address of his solicitor, if any, to the company's solicitor.

11. Advertisement of petition and list of creditors (O. 102, r. 11)

After filing the affidavit required by rule 8 the company must insert, in
such newspapers and at such times as the Court directs, a notice stating-

(@) thedate of presentation of the petition and the amount of the
reduction thereby sought to be confirmed,

(b) theinquiry ordered by the Court under rule 7,

(c) theplaceswherethelist of creditors may be inspected in accordance
with rule 9, and

(d) thetime within which any creditor not named in the list who claims
to be entitled to any debt or claim to which the inquiry extends must
send his name and address, the name and address of his solicitor, if
any, and particulars of his debt or claim to the company's solicitor.

12. Affidavit asto claims made by creditors (O. 102, r. 12)

Within such time as the Court directs the company must file in the Registry
an affidavit made by the company's solicitor and an officer of the company
competent to make it-

(@) proving service of the notices mentioned in rule 10 and advertisement

of the notice mentioned in rule 11,

(b) verifying alist containing the names and addresses of the persons (if
any) who in pursuance of such notices sent in particulars of debts or
claims, specifying the amount of each debt or claim,

(c) distinguishing in such list those debts or claims which are wholly, or
asto any and what part thereof, admitted by the company, disputed
by the company or alleged by the company to be outside the scope of
theinquiry, and

(d) stating which of the persons named in the list made under rule 8, and
which of the persons named in the list made under this rule, have
been paid or consent to the reduction sought to be confirmed.

13. Adjudication of disputed claims (O. 102, r. 13)

If the company contends that a person is not entitled to be entered in the list
of creditorsin respect of any debt or claim or in respect of the full amount
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claimed by him in respect of any debt or claim, then, unless the company is
willing to secure payment of that debt or claim by appropriating the full amount
of the debt or claim, the company must, if the Court so directs, send to that
person by post at his last known address a notice requiring him-
(@ within such time as may be specified in the notice, being not less than
4 clear days after service thereof, to file an affidavit proving his debt
or claim or, as the case may be, so much thereof asis not admitted by
the company, and
(b) to attend the adjudication of his debt or claim at the place and time
specified in the notice, being the time appointed by the Court for the
adjudication of debts and claims.

14. Certifying lists of creditorsentitled to object to reduction
(0. 102,r. 14)

Thelist of creditors entitled to object to such reduction asis mentioned in
rule 7(4), as settled by the Court under section 59(2) of the Ordinance shall be
certified and filed by the Registrar and his certificate shall-

(@) specify the debts or claims (if any) disallowed by the Court,

(b) distinguish the debts or claims (if any) the full amount of whichis
admitted by the company, the debts or claims (if any) the full amount
of which, though not admitted by the company, the company is
willing to appropriate, the debts or claims (if any) the amount of
which has been fixed by adjudication of the Court under section 59(2)
of the Ordinance and other debts or claims;

(c) specify the total amount of the debts or claims payment of which has
been secured by appropriation under the said section 59(2);

(d) show which creditors consent to the reduction and the total amount of
their debts or claims;

(e) specify the creditors who sought to prove their debts or claims under
rule 13 and state which of such debts or claims were allowed.

15. Evidence of consent of creditor (O. 102, r. 15)
The consent of a creditor to such reduction asis mentioned in rule 7(4)
may be proved in such manner as the Court thinks sufficient.
16. Time, etc. of hearing of petition for confirmation of reduction
(0. 102, r. 16)
(1) A petition for the confirmation of any such reduction asis mentioned in rule
7(4) shall not, where the Court has directed an inquiry pursuant to that rule, be
heard before the expiration of at least 8 clear days after the filing of the certificate

mentioned in rule 14.

(2) Beforethe hearing of such a petition, a notice specifying the day appointed

- E310 -



Annex E

Remarks

for the hearing must be published at such times and in such newspapers as the
Court may direct.

17. Restriction on taking effect of order under section 50 (O. 102, r. 17)

Unless the Court otherwise directs, an order under section 50 of the
Ordinance sanctioning the issue of shares at a discount shall direct that an office
copy of the order be delivered to the Registrar of Companies within 10 days after
the making of the order or such extended time as the Court may allow and that
the order shall not take effect until such copy has been so delivered.

(Enacted 1988)

18. Transitional provision relating to rule 48 of Amendment Rules 2007 Rule 50

(0.102,r.18) Rec 10-16

Where, immediately befor e the commencement of rule 48 (" the
amending rule') of the Amendment Rules 2007, an application by
originating motion made under rule 3(1) or 4(1) asin forceimmediately
befor e the commencement is pending, then the application isto be
determined asif the amending rule had not been made.
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The Rules of the High Court (Cap 4A)

Order 115 - DRUG TRAFFICKING (RECOVERY OF PROCEEDS) ORDINANCE
(CAP 405)

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

Remarks
1. Interpretation (O. 115, r. 1)

(1) InthisOrder “the Ordinance” (f445]) meansthe Drug Trafficking
(Recovery of Proceeds) Ordinance (Cap 405), and a section referred to by
number means the section so numbered in the Ordinance.

(2) Expressionsused in this Order which are used in the Ordinance have
the same meanings in this Order asin the Ordinance.

2. Assignment of proceedings (O. 115, r. 2)

Subject to Order 32, rule 18, and to rule 12, the jurisdiction of the
Court under the Ordinance shall be exercised by ajudge of the Court in
chambers notwithstanding that the originating process is a+netionan_ Rule 51
originating summaons. Rec 10-16
(L.N. 296 of 1996)

2A. Application for confiscation order where person hasdied or
absconded (O. 115, r. 2A)

(1)—An application for a confiscation order under section 3 where the Rule 52
defendant has died or absconded shall be made by the Secretary for Justice Rec 10-16
I S .

(89 of 1995 s. 30; L.N. 296 of 1996; L.N. 362 of 1997)

(2) An application under paragraph (1) may be made by originating
summonsin Form No. 10 in Appendix A.
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3. Application for restraint order or charging order (O. 115, r. 3)
(1) Anapplication for arestraint order under section 10 or for acharging
order under section 11 (to either of which may be joined an application for
the appointment of areceiver) shall be made by the Secretary for Justice ex
parte-by-ortgHatig-rmeotion.
(L.N. 296 of 1996; L.N. 362 of 1997)
(1A) An application under paragraph (1) may be made by originating RLE)&E6
summonsin Form No. 10 in Appendix A. RS0
(2) Anapplication under paragraph (1) shall be supported by an affidavit,
which shall-
(@) state, asthe case may be, the grounds for believing that-
(i) the defendant has benefited from drug trafficking; or
(if) the Court of First Instance will be satisfied as specified in
section 15(1A); (89 of 1995 s. 30; 25 of 1998 s. 2)
(b) state, asthe case may be-
(i) that proceedings have been instituted against the
defendant for a drug trafficking offence (giving particulars
of the offence) and that they have not been concluded,
(i1) that, whether by the laying of an information or otherwise,
aperson is to be charged with adrug trafficking offence;
(iii) that an application for a confiscation order has been made
in respect of the defendant where section 3(1)(a)(ii) or (7)
is applicable; or
(iv) that an application has been made under section 15(1A) in
respect of a confiscation order made against the defendant;
(89 of 1995 s. 30)
(c) tothebest of the deponent's ability, give full particulars of the
realisable property in respect of which the order is sought and
specify the person or persons holding such property;
(d) where proceedings have not been instituted, verify that the
Secretary for Justice isto have the conduct of the proposed
proceedings; (L.N. 362 of 1997)
(e) where proceedings have not been ingtituted, indicate when it is
intended that they should be instituted.
(3) An eriginating-metion originating summons under paragraph (1) Rec 10.16

shall be entitled in the matter of the defendant, naming him, and in the
matter of the Ordinance, and all subsequent documents in the matter shall
be so entitled.

(4) Unlessthe Court otherwise directs, an affidavit under paragraph (2)

may contain statements of information or belief with the sources and
grounds thereof.
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4, Restraint order and charging order (O. 115, r. 4)

(1) Arestraint order may be made subject to conditions and exceptions,
including but not limited to conditions relating to the indemnifying of third
parties against expenses incurred in complying with the order, and
exceptions relating to reasonable living expenses and reasonabl e legal
expenses of the defendant, but the Secretary for Justice shall not be required
to give an undertaking to abide by any order as to damages sustained by the
defendant as aresult of the restraint order. (89 of 1995 s. 30)

(2) Unlessthe Court otherwise directs, arestraint order made ex parte
shall have effect until aday which shall be fixed for the hearing inter partes
of the application and a charging order shall be an order to show cause,
imposing the charge until such day.

(3 Where arestraint order is made the Secretary for Justice shall serve
copies of the order and of the affidavit in support on the defendant and on
al other named persons restrained by the order and shall notify all other
persons or bodies affected by the order of itsterms.

(4) Where acharging order is made the Secretary for Justice shall, unless
the Court otherwise directs, serve copies of the order and of the affidavit in
support on the defendant and, where the property to which the order relates
is held by another person, on that person and shall serve a copy of the order
on such of the persons or bodies specified in Order 50, rule 2(1)(b) to (d) as
shall be appropriate.

(L.N. 362 of 1997)

5. Dischargeor variation of order (O. 115, r. 5)

(1) Any person or body on whom arestraint order or a charging order is
served or who is notified of such an order may apply by summons to
discharge or vary the order.

(2) The summons and any affidavit in support shall be served on the
Secretary for Justice and, where he is not the applicant, on the defendant,
not less than 2 clear days before the date fixed for the hearing of the
summons. (L.N. 296 of 1996; L.N. 362 of 1997)

(3) Upon the Court being notified that proceedings for the offences have
been concluded or that the amount payment of which is secured by a
charging order has been paid into court, any restraint order or charging
order, as the case may be, shall be discharged.

6. Further application by Secretary for Justice (O. 115, r. 6)

(1) Wherearestraint order or a charging order has been made the
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Secretary for Justice may apply (and, if so, by summons) or, where the case
isone of urgency, ex parte- (L.N. 296 of 1996; L.N. 362 of 1997)
(@ todischarge or vary such order; or
(b) for arestraint order or a charging order in respect of other
realisable property; or
(c) for the appointment of areceiver.

(2) Anapplication under paragraph (1) shall be supported by an affidavit
which, where the application is for arestraint order or a charging order,
shall to the best of the deponent's ability give full particulars of the
realisable property in respect of which the order is sought and specify the
person or persons holding such property.

(3) Thesummons and affidavit in support shall be served on the defendant
and, where one has been appointed in the matter, on the receiver, not less
than 2 clear days before the date fixed for the hearing of the summons.

(L.N. 296 of 1996)

(4) Rule4(3) and (4) shall apply to the service of restraint orders and

charging orders respectively made under this rule on persons other than the
defendant.

7. Realisation of property (O. 115, r. 7)

(1) An application under section 12 must be made by the Secretary

for Justice.

(1A) The application may, wher e there have been proceedings against
the defendant in the Court of First | nstance, be made by summons and
may otherwise be made by originating summonsin Form No. 10 in

Appendix A.

(2) Thesummons or erigiratirgrretion originating summons, as the
case may be, shall be served with the evidence in support not less than 7
days before the date fixed for the hearing of the summons on-
(@ the defendant;
(b) any person holding any interest in the realisable property to
which the application relates; and
(c) thereceiver, where one has been appointed in the matter.

(3) The application shall be supported by an affidavit, which shall, to the
best of the deponent's ability, give full particulars of the realisable property
to which it relates and specify the person or persons holding such property,
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and a copy of the confiscation order, of any certificate issued by the Court
under section 6(2) and of any charging order made in the matter shall be
exhibited to such affidavit.

(4) The Court may, on an application under section 12, exercise the power
conferred by section 13(1) to direct the making of payments by the receiver.

8. Receivers (0. 115,r. 8)

(1) Subject to thisrule, the provisions of Order 30, rules 2 to 8 shall apply
where areceiver is appointed in pursuance of a charging order or under
section 10 or 12.

(2) Where the receiver proposed to be appointed has been appointed
receiver in other proceedings under the Ordinance, it shall not be necessary
for an affidavit of fitness to be sworn or for the receiver to give security,
unless the Court otherwise orders.

(3 Where areceiver hasfully paid the amount payable under the
confiscation order and any sums remain in his hands, he shall apply by
summons for directions as to the distribution of such sums.

(4) A summons under paragraph (3) shall be served with any evidence in
support not less than 7 days before the date fixed for the hearing of the
summons on-

(@ thedefendant; and

(b) any other person who held property realised by the receiver.

9. Variation of confiscation order (O. 115, r. 9)

(1) The Secretary for Justice or defendant may apply by summons for an
order under section 15(1).

(2) A summons under paragraph (1) shall be served, with any supporting
evidence, not less than 7 days before the date fixed for the hearing of the

summons on-
(@ wherethe Secretary for Justice is making the application, the
defendant;
(b) where the defendant is making the application, the Secretary for
Justice,
and, in either case, on the receiver, where one has been appointed in the
matter.

(3) The Secretary for Justice may apply by summons for an order under
section 15(1A). (89 of 1995 s. 30)
(89 of 1995 s. 30; L.N. 362 of 1997)
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10. Compensation (O. 115, r. 10)

An application for an order under section 27 shall be made by
summons, which shall be served, with any supporting evidence, on the
person aleged to be in default and on the Secretary for Justice not less than
7 days before the date fixed for the hearing of the summons.

(L.N. 362 of 1997)

11. Disclosureof information (O. 115, r. 11)

(1) Anapplication under section 23 shall be made by the Secretary for
Justice by summons, which shall state the nature of the order sought and
whether material sought to be disclosed isto be disclosed to areceiver
appointed under section 10 or 12 or in pursuance of a charging order or to
an authorized officer. (L.N. 362 of 1997)

(2) The summons and affidavit in support shall be served on the public
body-
(@ not lessthan 7 days before the date fixed for the hearing of the
summons; and
(b) where the public body is a Government Department, in
accordance with Order 77, rule 4.

(3) The affidavit in support of an application under paragraph (1) shall
state the grounds for believing that the conditions in section 23(4) and, if
appropriate, section 23(7) are fulfilled.

12. Exercise of powersunder section 29 (O. 115, r. 12)

The powers conferred on the Court by section 29 may be exercised by
ajudge in chambers and a Master.
13. Application for registration (O. 115, r. 13)

An application for registration of an external confiscation order under
section 29(1) may be ex parte.
15. Evidencein support of application under section 29(1)
(O. 115, r. 15)

An application for registration of an external confiscation order must
be supported by an affidavit-

(@ exhibiting the order or averified or certified or otherwise duly

authenticated copy thereof and, where the order isnot in the
English language, a tranglation thereof into English certified by
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anotary public or authenticated by affidavit; and
(b) stating-

(i) that theorder isin force and is not subject to appeal;

(i)  where the person against whom, or in relation to whose
property, the order was made did not appear in the
proceedings, that he received notice of the proceedings, in
accordance with the law of the designated country
concerned, in sufficient time to enable him to defend
them; (89 of 1995 s. 30)

(iii) inthe case of money, either that at the date of the
application the sum payable under the order has not been
paid or the amount which remains unpaid, as may be
appropriate, or, in the case of other property, the property
which has not been recovered; and

(iv) tothe best of the deponent's knowledge, particulars of
what property the person against whom, or in relation to
whose property, the order was made holds in Hong Kong,
giving the source of the deponent's knowledge. (89 of
1995 s. 30)

16. Register of orders(O. 115, r. 16)

(1) The Registrar shall keep aregister of the orders registered under the
Ordinance.

(2) Thereshal beincluded in such register particulars of any variation or
setting aside of aregistration, of any variation, satisfaction or discharge of a
registered order, and of any execution issued on such an order.

17. Notice of registration (O. 115, r. 17)

(1) Notice of the registration of an order must be served on the person
against whom, or in relation to whose property, it was obtained by
delivering it to him personally or by sending it to him at his usual or last
known address or place of business or in such other manner as the Court
may direct. (89 of 1995 s. 30)

(2) Service of such anotice out of the jurisdiction is permissible without
leave, and Order 11, rules 5, 6 and 8 shall apply in relation to such a notice
asthey apply inrelation to awrit.

(3) The notice shall state the period within which an application may be

made to vary or set aside the registration and that the order will not be
enforced until after the expiration of that period.
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18. Application tovary or set asideregistration (O. 115, r. 18)

An application by the person against whom, or in relation to whose
property, an order was made to vary or set aside the registration of an order
must be made to a judge by summons supported by affidavit.

(89 of 1995 s. 30)

19. Enforcement of order (O. 115, r. 19)

(1) Anorder registered under the Ordinance shall not be enforced until
after the expiration of the period specified in accordance with rule 17(3) or,
if that period has been extended by the Court, until after the expiration of
the period so extended.

(2) If an application is made under rule 18, an order shall not be enforced
until after such application is determined.

20. Variation, satisfaction and discharge of registered order
(O. 115, 1. 20)

Upon the Court being notified by the applicant for registration that an
order which has been registered has been varied, satisfied or discharged,
particulars of the variation, satisfaction or discharge, as the case may be,
shall be entered in the register.

21. Rulesto haveeffect subject to orders(O. 115, r. 21)

Rules 12 to 20 shall have effect subject to the provisions of any order
made under section 28.

22. Satement relating to drug trafficking (O. 115, r. 22)

(HK)(21) Where the Secretary for Justice or the defendant proposes to tender
to the Court any statement or other document under section 5 he shall givea
copy thereof as soon as practicable to the defendant or the Secretary for
Justice, as the case may be, and to the appropriate officer of the Court. (89
of 1995 s. 30)

(2) Any statement tendered to the Court by the Secretary for Justice under
section 5(1) shall include the following particulars, namely- (L.N. 362 of
1997)
(@  the name of the defendant;
(b) the name of the person who made the statement;
(c)  such information known to the person who made the statement
asisrelevant to-
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(i) wheresection 3(1)(a)(ii) is applicable, the determination
whether the defendant could have been convicted in
respect of the drug trafficking offence or offences
concerned;

(ii) the determination whether the defendant has benefited
from drug trafficking;

(iii) the assessment of the value of the defendant's proceeds of
drug trafficking. (89 of 1995 s. 30)

(L.N. 362 of 1997)

23. Investigation into drug trafficking-dischar ge and variation of
orders(O. 115, r. 23)

(1A) An authorized officer shall make an application for an order under
section 20 or awarrant under section 21 ex parte to ajudge by laying an
information on oath. (L.N. 142 of 1990)

(HK)(21) Where an order under section 20 has been made, the person
required to comply with it may apply in writing to the appropriate officer of
the Court for the order to be discharged or varied, and on hearing such an
application the Court may discharge the order or make such variationsto it
asit thinksfit.

(2) Subject to paragraph (3), where a person proposes to make an
application under paragraph (1) for the discharge or variation of an order, he
shall give a copy of the application, not later than 48 hours before the
making of the application, to the authorized officer by whom the application
for an order was made, or if such officer is not known or cannot be found, to
another authorized officer, together with a notice indicating the time and
place at which the application for discharge or variation isto be made.

(3) The Court may direct that paragraph (2) need not be complied with if it
is satisfied that the person making the application has good reason to seek a
discharge or variation of the order as soon as possible and it is not
practicable to comply with that paragraph.

(L.N. 282 of 1989)

24. Application for continued detention of seized property
(O. 115, 1. 24)

(1) Anapplication under section 24C(2) for an order to authorize the Rule 55

continued detention of seized property shal-be-made-by-ex-parte-origiating Rec 10-16
metionH-Form-No107n-Appendb-A_may be made by originating

summonsin Form No. 10 in Appendix A.

(2) An application under paragraph (1) shall be supported by an affidavit,
which shall-
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(@) state what the seized property consists of (including, in the case
of money, the amount and currency thereof) and the date on
which and the place at which it was seized,;

(b) state the grounds for suspecting that the seized property is
specified property; and

(c) giveparticulars, interms of the matters referred to in section
24C(2)(b), asto why the continued detention of the seized
property isjustified.

(L.N. 296 of 1996)

25. Order for continued detention of seized property (O. 115, r. 25)

(1) Where an order is made under section 24C(2), the applicant shall, as
soon as is practicable, serve a copy of the order on each person affected by
the order.

(2) An order under section 24C(2) shall bein Form No. 108 in Appendix A.

(3 Inrules26(3) and (4), 27, 28(2) and 29(3) and (4), “affected person”
(ZHZMN), in relation to any summons or order referred to in those
rules, means a person-
(@ onwhom acopy of an order made under section 24C(2) has
been served pursuant to paragraph (1) where the seized property
(or any part thereof) the subject of the summons or first-
mentioned order is or was the subject of the second-mentioned
order; or
(b) inrespect of whom the Court has made an order under rule 31
in connection with the summons or first-mentioned order.
(L.N. 296 of 1996)

26. Application for further detention of seized property (O. 115, r. 26)

(1) An application under section 24C(3) for an order to authorize the
further detention of seized property shall be made by summonsin the
proceedings commenced under rule 24.

(2) An application under paragraph (1) shall be supported by an affidavit,
which shall-
(@) statethe grounds for suspecting that the seized property is
specified property; and
(b) give particulars, in terms of the matters referred to in section
24C(2)(b), asto why the continued detention of the seized
property isjustified.

(3) The summons and the affidavit in support shall be served on each
affected person not less than 5 clear days before the date fixed for the
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hearing of the summons.

(4) Affidavit evidence in response to the summons shall be served by an
affected person on-

(@ the Secretary for Justice on behalf of the applicant; and (L.N.

362 of 1997)

(b) each other affected person,
not less than 2 clear days before the date fixed for the hearing of the
summons.

(L.N. 296 of 1996)

27. Order for further detention of seized property (O. 115, r. 27)

Where an order is made under section 24C(3), the applicant shall, as
soon as s practicable, serve a copy of the order on each affected person.
(L.N. 296 of 1996)

28. Application for release of seized property (O. 115, r. 28)

(1) An application under section 24C(4)(a) for the release of seized
property detained by an order under section 24C(2) or (3) shall be made by
summons which shall state the grounds on which the application is made.

(2) The summons and any affidavit in support shall be served on-
(@ the Secretary for Justice on behalf of the authorized officer who
obtained the order by virtue of which the seized property is
detained; and (L.N. 362 of 1997)
(b) each other affected person,
not less than 5 clear days before the date fixed for the hearing of the
summons.

(3) Any affidavit in opposition to the summons shall be served on-
(@ the person who made the application under paragraph (1); and
(b) each of the other persons referred to in paragraph (2)(a) and (b),
not less than 2 clear days before the date fixed for the hearing of the
summons.
(L.N. 296 of 1996)

29. Application for forfeiture of seized property (O. 115, r. 29)
(1) Anapplication under section 24D(1) for the forfeiture of seized
property shall be made by summons in the proceedings under which any

order under rule 24 has been obtained.

(2) An application under paragraph (1) shall be supported by an affidavit,
which shall state the grounds for believing that the seized property-
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(@ inwholeorin part directly or indirectly represents any person's
proceeds of drug trafficking;

(b)  hasbeen used in drug trafficking; or

(c) isintended for usein drug trafficking.

(3) The summons and the affidavit in support referred to in paragraphs (1)
and (2) shall be served on each affected person not less than 14 clear days
before the date fixed for the hearing of the summons.

(4) Any affidavit in opposition to the summons shall be served by an
affected person on-

(@ the Secretary for Justice on behalf of the applicant; and (L.N.

362 of 1997)

(b) each other affected person,
not less than 5 clear days before the date fixed for the hearing of the
summons.

(L.N. 296 of 1996)

30. Release of seized property (O. 115, r. 30)

Wherein relation to any seized property-
(@ anorder under section 24C(2) expires without an order being
made under section 24C(3);
(b) an order under section 24C(3) expires without a further order
being made thereunder; or
(c) adirection isobtained under section 24C(4),
then, unless the Court has directed that an issue be stated and tried as
between affected persons, the property shall be forthwith released on such
terms, if any, asthe Court thinksfit to the person from whom the property
was seized or to such other person as appears to be entitled to it.
(L.N. 296 of 1996)

31. Joinder and payment into Court (O. 115, r. 31)
(1) Without prejudiceto its powers under Order 15, rule 6, the Court may
either of its own motion or on application order that any person who may be
affected by any order made by it be joined as a party to the proceedings.
(2) The Court may order that the property which is the subject of an
application or order shall be paid into or lodged in Court on such terms asit
thinksfit.

(L.N. 296 of 1996)
32. Service of documents (O. 115, r. 32)

(1) Without prejudice to Order 65, any documents required to be served
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on a party under rules 25 to 29 may be served in accordance with the
provisions of thisrule.

(2) Where documents are required to be served on a party from whom
property has been seized and that party has provided an authorized officer
with an address or facsimile number at which any such document may be
served, the documents may be served by leaving them at or sending them by
registered mail to that address or by sending it by facsimile to the number
provided.

(3) If that party has refused to provide an authorized officer with any such
address or facsimile number and there is no other method of serving him or
if it is otherwise not possible to serve a party, the documents may be served
on that party by exhibiting them on a notice board at a place to which the
public have access on the ground floor of the High Court Building but
where any application made under rule 25, 26, 27, 28 or 29 is so served, the
applicant shall state in his affidavit of service why this method of service
has been adopted and the Court shall consider whether to give directions for
some other form of service (including substituted service) by the applicant.
(25 of 1998 s. 2)

(4) A body corporate which is not incorporated in Hong Kong and which
is not registered under Part X1 of the Companies Ordinance (Cap 32) may
be served by |eaving the document to be served at or by sending it by
registered mail to the registered office or principal place of business of that
body corporate.

(L.N. 296 of 1996)

33. Power to extend or abridgetime (O. 115, r. 33)

Rules 26(3) and (4), 28(2) and (3), and 29(3) and (4) shall not operate
to prejudice the power of the Court under Order 3, rule 5, to extend or
abridge the period within which a person is required or authorized by any of
those rulesto do any act in any proceedings.

(L.N. 296 of 1996)

34. Transitional provision relating to rules 53 and 54 of Amendment RIZ::JIfO?&
Rules 2007 (O. 115, r. 34)

Where, immediately before the commencement of rules 53 and 54
("theamending rules") of the Amendment Rules 2007, an application
by originating motion made under rule 3(1) or 7(1) asin force
immediately before the commencement is pending, then the application
isto be determined asif the amending rules had not been made.

- E324 -



Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Annex E

Order 118 - (HK) INTERPRETATION AND GENERAL CLAUSES ORDINANCE

(CAP 1)

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

PART XI1-SEARCH AND SEIZURE OF
JOURNALISTIC MATERIAL

1. Interpretation (O. 118,r. 1)

In this Order “the Ordinance” (1%%) means the Interpretation and
Genera Clauses Ordinance (Cap 1), and a section referred to by number means
the section so numbered in the Ordinance.

(L.N. 242 of 1996)

2. Application (O. 118, r. 2)
This Order applies to proceedings under sections 84, 85 and 87.
(L.N. 242 of 1996)

3.  Proceedingsunder section 84 (O. 118, r. 3)

(1) Anapplication for an order under section 84 shal-be may be made by
originating summons in the expedited form supported by affidavit.

(2) The affidavit shall contain the evidence relied on to show that the
conditions set out in section 84(3) have been fulfilled.

(3) Unlessthe court otherwise directs, the affidavit may contain statements
of information or belief with the sources and grounds of such information or
belief.

(4) Notwithstanding Order 28, rule 1A, a copy of the originating summons
and affidavit shall be served on the respondent not less than 3 clear days before
the date fixed for the hearing of the application.

(L.N. 242 of 1996)
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4.  Proceedingsunder section 85 (O. 118, r. 4)

(1) Anapplication for awarrant under section 85 shal-be may be made ex
parte by originating summons supported by affidavit.

(2) The affidavit shall-
(@) state which of the grounds set out in section 85 isrelied on;
(b) contain the evidence relied on in support of those grounds; and
(c) specify the name, rank, title and address of the officer who has
approved the making of the application.

(3 Unlessthe court otherwise directs, the affidavit may contain statements
of information or belief with the sources and grounds of such information or
belief.

(4) All applications under section 85 shall be heard in chambers.
(L.N. 242 of 1996)

5. Proceedingsunder section 87 (O. 118, r. 5)

(1) Anapplication for an order under section 87 shall be made by summons
which may be supported by affidavit.

(2) The summons shall set out the grounds on which the applicant relies.

(3) A copy of the summons and affidavit (if any) shall be served on the
person named in the warrant pursuant to section 86(1)(a) by delivering it to
him not less than 3 clear days before the date fixed for the hearing of the
summons.

(4) Unlessthe court otherwise directs, a party wishing to adduce evidence
shall do so by affidavit, and such affidavit may contain statements of
information or belief with the sources and grounds of such information or
belief.

(L.N. 242 of 1996)

- E326 -

Annex E

Remarks

Rule 58
Rec 10-16



Rules of the High Court (Amendment) Rules 2007

The Rulesof the High Court (Cap 4A)

Annex E

Order 119 - (HK) PREVENTION OF BRIBERY ORDINANCE (CAP 201)

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2

PART 111-POWERS OF INVESTIGATION

1. Interpretation (O.119,r. 1)

(1) InthisOrder “the Ordinance” (f%141) means the Prevention of Bribery
Ordinance (Cap 201), and a section referred to by number means the section so
numbered in the Ordinance.

(2) Expressionsused in this Order which are used in the Ordinance have the
same meanings in this Order asin the Ordinance.
2. Application of thisOrder (O. 119, r. 2)

This Order applies to an application made to the Court under Part 111 of
the Ordinance.
3. Assignment of proceedings (O. 119, r. 3)

An application to which this Order applies shall be heard by ajudgein
chambers.
4.  Form of application (O. 119, r. 4)

Subject to rule 6, an application to which this Order applies shal-be-made
by-ex-parte-notice-of-metion-tnForm-109 may be made ex parte by

originating summonsin Form No. 11 in Appendix A and, except for an
application made under section 14D of the Ordinance, be supported by
affidavit.

5. Restrictionson accessto documents, etc. (O. 119, r. 5)

(1) Thenotice of motion, affidavit, if any, information and all other
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documents relating to the application shall be treated as confidential and shall,
immediately on the determination of the application, be placed in a packet and
sealed by order of the judge by whom the application was heard.

(2) The packet shall be kept in the custody of the Court in a place to which
the public has no access or in such other place as the judge may authorize and
shall not-

(@) be opened;

(b) haveits contents removed,

(c) becopied; or

(d) bedestroyed,
except by order of ajudge.

6. Variation or revocation of orders(O. 119, r. 6)

(1) An application made under section 14D of the Ordinance shall be made
by summons issued in the proceedings in which the order which it is sought to
vary or revoke was made and shall state, so far as the applicant is able, the
grounds on which the application is made.

(2) Thesummons and any affidavit in support shall be served on the
Commissioner not less than 3 clear days before the hearing of the application.
(L.N. 222 of 1997)

7. Transtional provision relating to rule 59 of Amendment Rules 2007

(0.119,r.7)

Where, immediately before the commencement of rule 59 (" the
amending rule') of the Amendment Rules 2007, an application by ex parte
notice of motion in Form 109 made under rule 4 asin forceimmediately
before the commencement is pending, then the application isto be
determined asif the amending rule had not been made.
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Order 121 - CHILD ABDUCTION AND CUSTODY ORDINANCE (Cap 512)

Remarks:
Adaptation amendments retroactively made - see 25 of 1998 s. 2
Remarks
PROCEEDINGS AND APPLICATIONS
1. Interpretation (O.121,r.1)
(1) InthisOrder "the Ordinance" means the Child Abduction and Custody
Ordinance (Cap 512) and a section referred to by number means the section

so numbered in the Ordinance.

(2) Expressionsused in this Order which are used in the Ordinance have the
same meanings in this Order asin the Ordinance.

(3) InthisOrder, unless the context otherwise requires-
“application” means an application under the Convention or the Ordinance;

“decision” includes ajudgment or an order of any judicial authority aswell as
an order of an administrative authority;

“relevant authority” includes the Court, a District Court and a juvenile court.

2. Modeof application (O. 121, r. 2)

(1) Subject to paragraph (2), every originating application shal-bemay be R—zglfﬁf;

made by originating summons in Form No. 10 in Appendix A.

(2) Where an applicant seeks a direction under rule 9 without having filed
an originating summons, the Court may, on sufficient cause being shown,
allow such an application to be made on the applicant's undertaking to the
Court to issue an originating summons as soon as possi ble and on such other
terms, if any, asthe Court thinksfit.

3. Application for return of a child (O. 121, r. 3)

(1) Anapplication for the return of achild shall be supported by an affidavit
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sworn by the applicant or, if the circumstances of the case justify it, a person
duly authorized to swear it on behalf of the applicant, and the affidavit shall,
so far asit is possible to do so-

(@) statethefollowing-

(i) the matters specified in Article 8(a) to (d) of the Convention;

(i) if applicable, the matters stated in Article 8(e) and (f) of the
Convention;

(iii) particulars of any pending or concluded proceedings,
including proceedings out of Hong Kong, relating to the
child;

(iv) any other information which may assist in securing the return
of the child;

(b) exhibit all relevant documents.

(2) The affidavit shall befiled at the same time as the application except
that, in a case of urgency, the affidavit may be filed as soon as possible after
the application.

4. Application for adeclaration under section 10 (O. 121, r. 4)

(1) Anapplication for a declaration that the removal or retention of the
child was wrongful shall be supported by an affidavit sworn by the applicant
or, if the circumstances of the case justify it, by a person duly authorized to
swear it on behalf of the applicant, and the affidavit shall, so far asis
possible-
(@ sae
(i) full particulars of the request made by the requesting stete;
(i) the matters specified in Article 8(a) to (c) of the Convention
and all other facts on which the applicant relies,
(b) exhibit all relevant documents.

(2) The affidavit shall befiled at the same time as the application except
that, where the case is one of urgency, the affidavit may be filed as soon as
possible after the application.

5. Defendants (0. 121, r.5)

(1) Thefollowing persons shall be made defendants to an application for
the return of achild-

(@ theperson aleged in the affidavit to have brought into Hong
Kong the child in respect of whom the application under the
Convention is made;

(b)  the person with whom the child is alleged in the affidavit to be;

(c) any parent or guardian of the child who is not otherwise a party;

(d) the personinwhose favour adecision, including a decision of a
relevant authority in a Contracting State other than Hong Kong,
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relating to custody has been made, if he is not otherwise a party;
and

(e) any other person who has a sufficient interest in the welfare of the
child.

(2) The persons referred to in paragraph (1)(b) to (e) shall be made defendants
to an application under section 10.

6. Timefor acknowledging service (O. 121, r. 6)

The time limited for acknowledging service of an originating summons
issued pursuant to rule 2 is 7 days after the service of the originating
summons, including the day of service, or 14 days after the service of the
originating summons, including the day of service, where the service has
taken place outside the jurisdiction.

7.  Further evidence (O. 121, r.7)

(1) Any defendant may within 5 days after acknowledging service of the
originating summons file and serve on the other parties any affidavit on which
he intends to rely.

(2) The plaintiff may within 5 days thereafter file and serve on the
defendant an affidavit in reply.

8. Assignment of proceedings (O. 121, r. 8)

Every application shall be heard and determined by ajudge, except that
applications to extend time and to join a defendant may be heard by a Master,
and shall be dealt with in chambers unless the Court otherwise directs.

9. Interimdirections(O. 121,r.9)
An application for interim directions under section 7 may, where the
caseis one of urgency, be made ex parte.
10. Stay of proceedings (O. 121, r. 10)
(1) A person wishing to give notice under Article 16 of the Convention that
there has been awrongful removal or retention of a child who is the subject of
proceedings relating to the merits of rights of custody shall file in the Registry

anotice to that effect, which shall contain a concise statement of the nature of
those proceedings and shall identify the relevant authority before which they
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(2) A notice given under paragraph (1) shall be verified on affidavit by the
person giving it and the affidavit shall be filed at the same time as the notice.

(3 TheRegistrar, upon receipt of such notice and affidavit, shall as soon as
practicable, provide the relevant authority with copies thereof.

11. Authenticated copy of Court'sorder (O. 121, r. 11)

(1) A person who wishes to make an application under the Conventionin a
Contracting State other than Hong Kong and who wishes to obtain from the
Court an authenticated copy of an order of the Court relating to the child in
respect of whom the application is to be made shall apply in writing in that
behalf to the Registrar.

(2) Anapplication under paragraph (1) shall specify, so far asit is possible
to do so-

(@) thename and date of birth of the child,;

(b) thedate of the order and the short title of the proceedingsin
which the order was made;

(c) thenature of the application which is intended to be made,
identifying the Contracting State in which the application is
intended to be made;

(d) therelationship of the applicant to the child;

(e) theaddress of the applicant.

(3) Onreceipt of an application under thisrule, the Registrar shall send by
post to the applicant at the address indicated in the application an
authenticated copy of the order or, if heis unable to locate the order, shall
notify the applicant accordingly.

(4) The authenticated copy of the order shall be an office copy sealed with
the Seal of the Court and endorsed with a certificate signed by the Registrar
certifying that the copy is atrue copy of an order obtained in the Court and
that it isissued for the purposes of the Convention.

(L.N. 119 of 1998)
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Appendix A - FORMS

Remarks
No. 1
Writ of Summons
(0.6r.1)
(Hong Kong Coat of Arms)
IN THE HIGH COURT OF HONG KONG
COURT OF FIRST INSTANCE

19 ... , NO. e

Between A.B. Plaintiff
AND
C.D. Defendant

TO THE DEFENDANT (NAIME) ...viviiiiiiieieeiieieiesie st ste e sie e eesee e e ssessessesseanens
of
G200 [0 =TS PSRRI
THIS WRIT OF SUMMONS has been issued against you by the above-named
Plaintiff in respect of the claim set out on the back.
Within (14 days) after the service of this Writ on you, counting the day of
service, you must either satisfy the claim or return to the Registry of the High
Court the accompanying ACKNOWLEDGMENT OF SERVICE stating therein
whether you intend to contest these proceedings.
If you fail to satisfy the claim or to return the Acknowledgment within the time
stated, or if you return the Acknowledgment without stating therein an intention
to contest the proceedings, the Plaintiff may proceed with the action and Rule 66

judgment may be entered against you forthwith witheut-furthernetice without Rec 18
further notice.

If you intend to make an admission, you may complete an appropriate
form in accordance with the accompanying Directions for Acknowledgment
of Service. [Insert this paragraph if the only remedy which the plaintiff is
seeking is the payment of a liguidated amount of money or an unliquidated
amount of money and the statement of claim is served with this writ].
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Issued from the Registry of the High Court this ............. day of .....cccovenen.
19 ...... :

Note:-This Writ may not be served later than 12 calendar months beginning with
that date unless renewed by order of the Court.

IMPORTANT

Directions for Acknowledgment of Service are given with the accompanying
form.
(Back of No. 1)

*[Statement of Claim]
The PlaINTTE'S CLAIM IS FOT ...veviiieiieteeeeee ettt eseeeseneeeeeennnnnes

*Where words appear between square brackets delete if inapplicable.
*(Signed if statement of claim indorsed.)

(Where the Plaintiff's claim is for a debt or liquidated demand only: If, within the
time for returning the Acknowledgment of Service, the Defendant pays the
amount claimedand $ ............. for costs and, if the Plaintiff obtains an order for
substituted service, the additional sum of $ ................. , further proceedings will
be stayed. The money must be paid to the Plaintiff or his Solicitor.)

THIS WRIT WaS ISSUEBH DY ...
OF s

Solicitors for the said Plaintiff Whose address iS .......oveveeeeeeeeeeeeeeeeeeeeeeeeeeee e
*(or where the Plaintiff sues in person.

THIS WRIT was issued by the said Plaintiff who resides
Al e,

.... and (if the Plaintiff does not reside within the jurisdiction) whose address for
service
S etttk kbbb R bR R et e et bbbt bt n e ).

(L.N. 251 of 1997; 25 of 1998 s. 2)
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No. 14
Acknowledgment of Service of Writ of Summons
(0.12r.3)
Directions for Acknowledgment of Service

1.  The accompanying form of ACKNOWLEDGMENT OF SERVICE should
be detached and completed by a Solicitor acting on behalf of the Defendant or by
the Defendant if acting in person. After completion it must be delivered or sent
by post to the Registry of the High Court at the following address:-

2. A Defendant who states in his Acknowledgment of Service that he intends
to contest the proceedings MUST ALSO file a DEFENCE which must be written
in either the Chinese or the English language with the registry and serve a copy
thereof on the Solicitor for the Plaintiff (or on the Plaintiff if acting in person).

If a Statement of Claim is indorsed on the Writ (i.e. the words "Statement of
Claim™ appear at the top of the back), the Defence must be filed and served
within 24-days 28 days after the time for acknowledging service of the Writ, Rule 66
unless in the meantime a summons for judgment is served on the Defendant. Rec 18

If a Statement of Claim is not indorsed on the Writ, the Defence must be
filed and served within 24-days 28 days after a Statement of Claim has been
served on the Defendant.

If the Defendant fails to file and serve his defence within the appropriate time, the
Plaintiff may enter judgment against him without further notice.

3. If the only remedy which the Plaintiff is seeking is the payment of a

liguidated or unliquidated amount of money, you may admit the Plaintiff's claim
in whole or in part by completing Form 16 or 16C as attached to the statement of
claim.

4. A completed Form No. 16 or 16C must be filed with the Registry of the
High Court and served on the Plaintiff [or the Plaintiff's solicitors] within the
period for service of the Defence.
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See attached Notes for Guidance
Notes for Guidance

1. Each Defendant (if there are more than one) is required to complete an
Acknowledgment of Service and return it to the Registry of the High Court.

[2. For the purpose of calculating the period of 14 days for acknowledging
service, a writ served on the Defendant personally is treated as having been
served on the day it was delivered to him and a writ served by post or by insertion
through the Defendant's letter box is treated as having been served on the seventh
day after the date of posting or insertion.]

(Note: Not applicable if the defendant is a company served at its registered
office.)

3. Where the Defendant is sued in a name different from his own, the form
must be completed by him with the addition in paragraph 1 of the words "sued as
(the name stated on the Writ of Summons)".

4. Where the Defendant is a FIRM and a Solicitor is not instructed, the form
must be completed by a PARTNER by name, with the addition in paragraph 1 of
the description "partner in the firm of
(et )" after his name.

5. Where the Defendant is sued as an individual TRADING IN A NAME
OTHER THAN HIS OWN, the form must be completed by him with the addition
in paragraph 1 of the description “trading as (.........cccccvervvennnne. )” after his name.

6. Where the Defendant is a LIMITED COMPANY the form must be
completed by a Solicitor or by someone authorized to act on behalf of the
Company, but the Company can take no further step in the proceedings without a
Solicitor acting on its behalf.

7. Where the Defendant is a MINOR or a MENTAL Patient, the form must
be completed by a Solicitor acting for a guardian ad litem.

8. A Defendant acting in person may obtain help in completing the form at
the Registry of the High Court.

9. These notes deal only with the more usual cases. In case of difficulty a
Defendant in person should refer to paragraph 8 above.

(Heading as in No. 1 to be completed by plaintiff)
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ACKNOWLEDGMENT OF SERVICE
OF WRIT OF SUMMONS

If you intend to instruct a Solicitor to act for you, give him this form
IMMEDIATELY.

Important. Read the accompanying directions and notes for guidance
carefully before completing this form. If any information required is omitted or
given wrongly, THIS FORM MAY HAVE TO BE RETURNED.

Delay may result in judgment being entered against a Defendant whereby he
or his Solicitor may have to pay the costs of applying to set it aside.

see Notes 1, 1. State the full name of the Defendant by whom or on
3,4 and 5. whose behalf the service of the Writ is being
acknowledged.

2. State whether the Defendant intends to contest the
proceedings (tick appropriate box)

O yes O no

8

see 3.  Ifthe only remedy which the Plaintiff is seeking is the

Directions 3 payment of a liguidated amount of money or the

and 4. payment of an unliguidated amount of money, state if
the Defendant intends to make an admission (tick
appropriate box). If yes, the Defendant may make the
admission by completing Form No. 16 or 16C (as the
case may be) accompanying the statement of claim.
O vyes O no

Where words Service of the Writ is acknowledged accordingly.

appear

between (Signed) [Solicitor] ()

square [Defendant in person]

brackets, Address

delete if for

inapplicable. service
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Notes as to Address for Service

Solicitor. Where the Defendant is represented by a Solicitor, state the Solicitor's
place of business in Hong Kong.

Defendant in person. Where the Defendant is acting in person, he must give his
residence OR, if he does not reside in Hong Kong, he must give an address in
Hong Kong where communications for him should be sent. In the case of a
limited company, “residence” (J%JfT) means its registered or principal office.

(Back of page (1))

Indorsement by plaintiff's solicitor (or by plaintiff if suing in person) of his name,

address and reference, if any.

(L.N. 251 of 1997; L.N. 313 of 1997; 25 0f 1998 s. 2; L.N. 129 of 2000)

No. 15
Acknowledgment of Service of Originating Summons
(0.10r.5)

Directions for Acknowledgment of Service

Fhe-accompanyingform 1. The accompanying form of
ACKNOWLEDGMENT OF SERVICE should be detached and completed by a

Solicitor acting on behalf of the Defendant or by the Defendant if acting in
person. After completion it must be delivered or sent by post to the Registry of
the High Court of the following address:-

2. _If the only remedy which the Plaintiff is seeking is the payment of a
liguidated or unliguidated amount of money, you may admit the Plaintiff's
claim in whole or in part by completing Form No. 16 or 16C as attached to
the originating summons.

3. A completed Form No. 16 or 16C must be filed with the Reqistry of the
High Court and served on the Plaintiff [or the Plaintiff's solicitors] within
the period for filing of the Defendant's affidavit evidence.

See over for Notes for Guidance
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[Back of page (1)]

Notes for Guidance

[As in No. 14 substituting "originating summons" for "writ of summons™.]

(Heading as in No. 8 or 10 to be completed by plaintiff)

ACKNOWLEDGMENT OF SERVICE

OF ORIGINATING SUMMONS

If you intend to instruct a Solicitor to act for you, give him this form

IMMEDIATELY.

Important. Read the accompanying directions and notes for guidance carefully
before completing this form. If any information required is omitted or given
wrongly, THIS FORM MAY HAVE TO BE RETURNED.

see Notes 1, 1.
3,4and5.

Where words
appear
between
square
brackets,
delete if
inapplicable.

see 3.
Directions 2
and 3.

State the full name of the Defendant by whom or on whose

behalf the service of the Originating Summons is being
acknowledged.

State whether the Defendant intends to contest the
proceedings (tick appropriate box)

O yes O no

ico of i ic 2cknowledaed
accordingly.

If the only remedy which the Plaintiff is seeking is the

payment of a liquidated amount of money or the

payment of an unliquidated amount of money, state if

the Defendant intends to make an admission (tick
appropriate box). If yes, the Defendant may make the

admission by completing Form No. 16 or 16C (as the
case may be) accompanying the originating summons.

O yes O no
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Service of the Originating Summons is acknowledged
accordingly.

Notes as to Address for Service

Solicitor. Where the Defendant is represented by a Solicitor, state the Solicitor's
place of business in Hong Kong.

Defendant in person. Where the Defendant is acting in person, he must give his
residence OR, if he does not reside in Hong Kong, he must give an address in
Hong Kong where communications for him should be sent. In the case of a
limited company, “residence” (/& T) means its registered or principal office.

(Back of page (1))

Indorsement by plaintiff's Solicitors (or by plaintiff if suing in person) of his
name, address and reference, if any.

(L.N. 251 of 1997; 25 of 1998 s. 2)

- E340 -



Annex E

Remarks
No. 16 Rule 66
ule
Admission (liquidated amount) Rec 18

(0. 13A, 1r. 4(2), 5(2) & 13(2))
(Heading as in action)

Explanatory Note

1. The only claim the Plaintiff has made against you is for a liquidated amount of money. You may admit the Plaintiff's claim in
whole or in part by completing this form within 28 days of the service of this statement of claim on you.

If you do not ask for time to pay, the Plaintiff will decide how much and when you should pay.

If you ask for time to pay, the Plaintiff will decide whether or not to accept the proposal for payment.

If the Plaintiff accepts your proposal for payment, the Plaintiff may request the Court to enter judgment against you.

If the Plaintiff does not accept your proposal for payment, the Court will decide how the payment should be made.

O B (oo N

How to fill in this form
e Tick the correct boxes and give as much information as you can. Then sign and date the form. |If necessary provide details on a
separate sheet, add the action number and attach it to this form.
e Ifyou do not ask for time to pay, you need not complete sections 2 to 11.
If you ask for time to pay, make your offer of payment in box 11 on the back of this form.

e |fyou are not an individual, you should ensure that you provide sufficient details about the assets and liabilities of your firm,
company or corporation to support any offer of payment made in box 11.

e You can get help to complete this form at the Registry of the High Court.

How much of the claim do you admit? 3 _Employment
L] | am employed as a

L1 1admit the full amount claimed as shown on the

statement of claim or My employer is
] 1admit the amount of | $ Jobs other than

main job (give details)

(1 1am self employed as a ‘ ‘

1 _Personal details Annual turnoveris ............ ‘ $ ‘
] | am not in arrears with my mandatory provident fund
Surname contributions and income tax
Forename |:| | am in arrears and | owe... ‘ $ ‘
| ] Mr [] Mrs [ ] Miss ] Ms | Give details of :
(a) contracts and
D Married |:| Single D Other (specify) other work in hand
(b) any sums due for work done
Age
|:| 1 have been unemployed for years months
Address

|:| | am pensioner
4 Bank account and savings

] 1have a bank account

(123

] The account is in credit by .....
‘ Tel. no. ‘

&

|:| The account is overdrawn by ....

2 Dependants (people you look after financially)

. . 5 Residence
Number of children in each age group
under 11 []11-15[ 11617 []18&over [ ] Livein [] my own flat
Other [1 my jointly owned flat
dependants . .
(qive details) [] public housing estate

[] others (please specify)
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6 Income 8 Priority debts (Thissectionisfor arrearsonly. Do not
include regular expenses listed in box 7.)

My usual take home pay (including
overtime, commission, bonuses etc) $ per
_ Rent arrears $ per
My pension(s) $ per Mortgage arrears $  per
Othersliving in my home give me $ per Rates arrears $ per
Other income (give details below) Water charges arrears $  per
Fuel debts: Gas $ per
$ per Electricity $  per
$ per Other $ per
$ per Maintenance arrears $ per
Others (give details below)
Total income | $ per $ per
$ per
Total priority debts | $ per
7 Expenses
(Do not include any payments made by other members of the household 9 Court orders
out of their own income)
Court Action No. $ per
| have regular expenses as follows:
Mortgage (including second $  per Total court order instalments | $  per
mortgage)
Rent $  per Of the payments
Rates $ per apove, | am behind
with payments to
Gas $ per (please list)
Electricity 5o 10 Credit debts
Water charges $ per Loans and credit card debts (please list)
Housekeeping, food, school meal
ousekeeping, food, school meals $ per s per
Travelling expenses $ per $ per
Children's clothing $ pe $ per
M aintenance payments $  per Of the payments
above, | am behind
Others (not court orders or credit with payments to
debts listed in boxes 9 and 10) (pleaselist)
$  per 11 Offer of payment
$  pe [] | canpay theamount admittedon [ ]
$ per or
— " ] 1 can pay by monthly instalments of
otal EXpenses per If you cannot pay immediately, please give brief reasons
below

12 Declaration | declare that the details | have given above are true to the best of my knowledge

: Position or
Signed office held
(if signing
on behalf of
Date firmor
company)
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No. 16A

Request for judgment (admission of liguidated amount)

(0. 13A, 1. 4(3), 9(4) & 10(2))

(Heading as in action)

e  Remember to sign and date the form. Your signature certifies that the information you have given is correct.

e  Return the completed form to the court.

A The defendant has admitted the whole of my claim B_Judgment details
Tick only one box below and complete all the judgment I would like the judgment to be paid
details at B.
(immediately)

[ 1 1 accept the defendant's proposal for payment

[] (by instalments of per month)

Say how the defendant intends to pay. The court will send

the defendant an order to pay. You will also be sent a copy. in full b | D
The defendant has not made any proposal for
payment Amount of claim as admitted
Say how you want the defendant to pay. You can ask for the Inte_rest if an
judgment to be paid by instalments or in one payment. The Period from .............
court will send the defendant an order to pay. You will also 0........
be sent a copy. Rate .......... %
Court fees
I do NOT accept the defendant's proposal for - ) o
payment Solicitor's costs (if any) on issuing
claim
Say how you want the defendant to pay. Give your reasons
for objecting to the defendant's offer of payment. Sub Total
(Continue on the back of this form if necessary.) The court L ] )
will fix a rate of payment and send the defendant an order to Solicitor's costs (if any) on entering
pay. You will also be sent a copy. judgment
Sub Total

Deduct amount (if any) paid since
issue

Amount payable by defendant

| certify that the information given is correct

Signed Position or
2lgned office held

(Claimant)(Claimant's solicitor)(next friend) (If signing on behalf of firm or company)

Date
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Reply to part admission of liguidated amount and Request for judgment

No. 16B

(O.13A,r1.5(3) & (5), 9(4) & 10(2)

(Heading as in action)

Annex E

Remarks

e Please tell the court what you wish to do by completing the lower half of this form and filing it in the Registry of the

High Court within 14 days after the copy of the defendant’s admission is served on you.

At the same time you must serve a copy on the defendant. If you do not file this form in the Registry of the High Court

within the prescribed period, your claim will be stayed. No further action will be taken by the court until the form is

received.

e You must tick box A or B. If you tick box B you must also complete the details in that part and part C.

e  Remember to sign and date the notice.

A [ 1 1 DO NOT accept the defendant's part
admission

If you tick this box the claim will proceed as a defended claim.

C_Judgment details

B [] 1 ACCEPT the amount admitted by the
defendant in satisfaction of my claim

Tick only one box and follow the instructions given.

[] Iaccept the defendant's proposal for payment

Complete all the judgment details at C. The court will enter
judgment in accordance with the offer and will send the
defendant an order to pay. You will also be sent a copy.

] The defendant has not made any proposal for payment

Complete all the judgment details at C. Say how you want the
defendant to pay. You can ask for the judgment to be paid by
instalments or in one payment. The court will send the
defendant an order to pay. You will also be sent a copy.

[ 1 1do NOT accept the defendant's proposal for payment

Complete all the judgment details at C and say how you want
the defendant to pay. Give your reasons for objecting to the
defendant's offer of payment. (Continue on the back of this
form if necessary.) The court will fix a rate of payment and
send the defendant an order to pay. You will also be sent a

copy.

I would like the judgment to be paid

[1 (immediately)

[ (byinstalmentsof [$ | per month)

L[] (infull by |

h

Amount of claim as admitted

Interest (if any)

Court fees

Solicitor's costs (if any) on issuing
claim

Sub Total

Solicitor's costs (if any) on
entering judgment

Sub Total

Deduct amount (if any) paid since
issue

Amount payable by defendant

| certify that the information given is correct

Signed

(Claimant)(Claimant's solicitor)(next friend)

Position or
office held

(If signing on behalf of firm or company)
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No. 16C

Admission (unliquidated amount)

(O. 13A, 11. 6(2), 7(2) & 13(2))

(Heading as in action)

Explanatory Note

1. Theonly claim the Plaintiff has made against you is for a unliguidated amount of money. Y ou may admit the Plaintiff'sclaim in
whole or in part by completing this form within 28 days of the service of this statement of claim on you.

2. You may offer a specified amount to satisfy the claim. |If the amount you offer is accepted by the Plaintiff, the Plaintiff may request
the court to enter judgment against you for that amount. Alternatively, the Plaintiff may request the court to enter judgment against
you for an amount to be decided by the court and costs.

3. Youmay also ask for time to pay. |f the Plaintiff does not accept your proposal for payment, the Court will decide how the payment
should be made.

How tofill in thisform

e  Tick the correct boxes and give as much information asyou can. Then sign and date the form. If necessary provide detailson a
separate sheet, add the action number and attach it to this form.

e |f you donot ask for time to pay, you need not complete sections2 to 11.
e |f you ask for timeto pay, make your offer of payment in box 11 on the back of this form.

e |f you arenot anindividual, you should ensure that you provide sufficient details about the assets and liabilities of your firm, company
or corporation to support any offer of payment madein box 11.

e You can get help to complete this form at the Registry of the High Court.

Part A Response to claim (tick one box only) 2 Dependants (people you look after financially)
Number of children in each age group

[] 1 admitliability for the whole claim but want the court

to decide the amount | should pay (if you tick this box, under 11[7] 11-15 [] 1617 []18& over [ ]
you need not complete Part B and sections 2 to 10)

Other dependants

OR : -

OR (give details)

[] ! admit liability for the claim and offer to pay 3 Emplovment
in satisfaction of the

dam |:| | am employed asa
My employer is

Part B How areyou going to pay the amount_you have

admitted? (tick one box only) Jobsother than
main job (give details)

%R | offer to pay on (date) | | D | am self employed asa ‘ ‘
[] !cannot pay the amount immediately because Annual turnoveris............... ‘ $ ‘
state reason . . -
{stale reason) n | am not in arrears with my mandatory provident fund
contributions and income tax
[] laminarearsand | owe..... ‘ $ ‘
Give details of :
AND
e ) (a) _contracts and
| offer to pay by instalments of [ $ other work in hand
per (week)(month) (b) _any sumsdue
Starting (date) ] for work done
1 Personal details [ 1 Ihavebeen unemployed for years __months

[ ] 1.am pensioner
4 Bank account and savings
Forename ]

] Mr [] Mrs  []Miss [] Ms
[ |Married [] Single [ ] Other (specify)

Surname

|_have a bank account

|:| Theaccountisin creditby ........

1523

[1 Theaccount isoverdrawn by ......

5 Residence
Age [ 1] livein [] my own flat

Address D

1523

my jointly owned flat

[] public housing estate
Tel. no. ‘ [] others(please specify)
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6 _Income

My usual take home pay (including overtime,

commission, bonuses etc)

My pension(s)

Others living in my home give me

Other income (give details below)

@D @D @D @D @D @D
b1 = = = = b1

Total income

&~

7_EXxpenses

(Do not include any payments made by other members of the household

Annex E

8 Priority debts  (This section is for arrears only. Do not include

regular expenses listed in box 7.)

Rent arrears
Mortgage arrears
Rates arrears

Water charges arrears
Fuel debts : Gas

Electricity
Other

Maintenance arrears

Others (give details below

D @D D @D @D @D @D D D
= = = = = = = = =

out of their own income)

| have regular expenses as follows:

Mortgage (including second mortgage)

Rent
Rates

Gas
Electricity

Water charges
Housekeeping, food, school meals

Travelling expenses

Children's clothing
Maintenance payments

Others (not court orders or credit debts listed
in boxes 9 and 10)

$ per
Total priority debts per
9 Court orders
Court Action No. per
Total court order instalments per
Of the payments
above, | am behind
with payments to
(please list)
10 Credit debts
Loans and credit card debts (please list)
$ per
$ per
$ per

@D @D @D @D @D @D @D @D @D @D @D @D @D
b1 = = b1 b1 = = = = = = = b1

Of the payments
above, | am behind

with payments to
(please list)

Total expenses

&~

11 Declaration | declare that the details | have given above are true to the best of my knowledge

Signed

Position or
office held

(if signing on
behalf of firm

Date

or company)
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No. 16D

Request for judgment (admission of unliguidated amount)

(0. 13A, 1. 6(3))

(Heading as in action)

The defendant has admitted liability to pay the whole of my claim but has not made any proposal for payment.

| request judgment to be entered against the defendant for an amount to be decided by the court and costs.

. Position or
Sianed office held

(if signing on

(Claimant)(Claimant’s solicitor)(next friend) behalf of firm

or company)

Date
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No. 16E

Reply to admission of unliquidated amount and Request for judgment

(0.13A, 1. 7(3). (5) & (9). 9(4) & 10(2))

(Heading as in action)

Annex E

Remarks

Important notes for plaintiff

[ You must tick either A or complete B and C and return the form to the Registry of the High Court within 14 days after the

copy of the defendant’s admission is sent to you.

At the same time you must send a copy to the defendant. If you do not return the form within the prescribed period, your

claim will be stayed. No further action will be taken by the court until the form is received.

[ Remember to sign and date the notice.

A [ ] 1 DO NOT accept the amount offered by the
defendant in satisfaction of my claim. | wish
judgment to be entered for an amount to be

decided by the court.

The court will refer the court file to a judge for directions for
management of the case. You and the defendant will be sent a
copy of the court’s order.

B [ ] | ACCEPT the amount admitted by the

defendant in satisfaction of my claim

Tick only one box and follow the instructions given.

[1 1 accept the defendant's proposal for payment

Complete all the judgment details at C. The court will enter
judgment in accordance with the offer and will send the defendant
an order to pay. You will also be sent a copy.

[] 1doNOT accept the defendant's proposal for payment

Complete all the judgment details at C and say how you want the
defendant to pay. Give your reasons for objecting to the
defendant's offer of payment. (Continue on the back of this form
if necessary.) The court will fix a rate of payment and send the
defendant an order to pay. You will also be sent a copy.

C _Judgment details

I would like the judgment to be paid

(immediately)

[1 (by instalments of per month)

[] (infull by |

h

Enter amounts as shown
Amount of offer ........ccceeevnnnnn..

Court fees entered on claim ...........

Solicitor’ costs (if any) on issuing
claim

Solicitor's costs (if any) on entering
judgment

Sub Total

Deduct amount (if any) paid since
issue

Amount payable by defendant

$

| certify that the information given is correct

(If signing on behalf of firm or company)

Sianed Position or

=lgned office held
(Plaintiff)(Plaintiff's solicitor)(next friend)

Date
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No. 17
Notice to be indorsed on copy of counterclaim
(0. 157r. 3(6))

To X. Y.

Take-notice-that-within[14-days] 1. Take notice that, within [28 days] after Rule 66

Rec 18
service of this defence and counterclaim on you, counting the day of service, you
must acknowledge service and state in your acknowledgment whether you intend to
contest the proceedings. If you fail to do so or if your acknowledgment does not state
your intention to contest the proceedings, judgment may be given against you
without further notice.

2. If the only remedy which the Plaintiff is seeking is the payment of a
liguidated or unliquidated amount of money, you may admit the Plaintiff's
claim in whole or in part by completing Form 16 or 16C as attached to the
statement of claim.

3. A completed Form No. 16 or 16C must be filed with the Registry of the
High Court and served on the Plaintiff [or the Plaintiff's solicitors] within the
period for service of the Defence.

IMPORTANT

Directions for Acknowledgment of Service are given with the accompanying form.
(L.N. 251 of 1997)

No-—23 Rule 88
Rec 38-43, 132
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No-86A Rule 157
Rec 144-148
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No. 86A

Notice of application for leave to
apply for Judicial Review

(0.53r. 2A(2))

IN THE HIGH COURT OF HONG KONG

COURT OF FIRST INSTANCE

Applicant

Notice of Application for leave to
Apply for Judicial Review (O. 53, r 2A(2))

- E351 -
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This form must be read together with Notes for Guidance obtainable from
the Reqistry.

To the Registrar, High Court, Hong Kong.

Name and description of applicant

Judgment, order, decision or other
proceeding in respect of which
relief is sought

Relief Sought

Name, address and description of
interested parties

Name and address of applicant's
solicitors, or, if no solicitors acting,
the address for service of the

applicant

Signed Dated

Grounds On Which Relief is Sought
(If there has been any delay, include reasons here).

Made this day of 2007.

No107 Rule 62
Rec 10to 16
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Hona Kong
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Annlicant
'_\PPII\IM"L’ oo,

Rule 62
Rec 10to 16
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No. 110 Rule 100
Rec 52-60,62

Notice of application for leave to institute
or continue proceedings in court

0.32Ar.2
NO.....c.ee.ees
IN THE HIGH COURT OF HONG KONG
COURT OF FIRST INSTANCE
Applicant

Notice of Application for leave to
institute or continue proceedings in court

(0.32A,r.2)
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To the Registrar, High Court, Hong Kong.

Name and address of
applicant

Title and reference number
of the proceedings in which
the order under section
27(2) of the High Court
Ordinance (Cap. 4) was
made

Order sought

Previous applications for
leave which the applicant has
made under section 27 of the
High Court Ordinance (Cap.
4), and the results of those

applications

Signed Dated

Grounds On Which Leave is Sought

Note:—Grounds must be supported by the affidavit evidence on which the
applicant relies in support of his application.
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Rules of the High Court (Amendment) Rules 2007

The Rules of the High Court (Cap 4A)

Appendix D

CODE OF CONDUCT FOR EXPERT WITNESS
(O.38R. 37AA)

Application of code

1. Thiscode of conduct appliesto an expert who has been instructed to
give or prepare evidence for the purpose of proceedingsin the Court.

General duty to the Court

2.  An expert withess has an overriding duty to assist the Court
impartially and independently on mattersrelevant to the expert's area of

expertise.

3. Anexpert withess's paramount duty isto the Court and not to the
person from whom the expert hasreceived instructions or by whom heis

paid.

4.  An expert withessisnot an advocate for a party.

Declar ation of Duty to Court

5. Areport by an expert witnessis not admissiblein evidence unlessthe
report contains a declaration by the expert witnessthat —
(a) hehasread this code of conduct and agreesto be bound by it;
(b) _heunderstands hisduty to the Court; and
(c) _hehascomplied with and will continue to comply with that

duty.

6.  Oral expert evidenceis not admissible unless an expert witness has
declared in writing, whether in areport or otherwisein relation to the
proceedings, that —
(a) hehasread this code of conduct and agreesto be bound by it;
(b) _heunderstands hisduty to the Court; and
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Annex E

Remarks

(c) hehascomplied with and will continue to comply with that
duty.

Expert report to be verified

7. A report by an expert withess must be verified by a statement of
truth in accordance with Order 41A of the Rules of the High Court (Cap. 4

sub. leg. A).

Theform of expert reports

8. Areport by an expert witness must (in the body of thereport or in an
annexur e) specify —
(a) theperson'squalifications as an expert;
(b) thefacts, matters and assumptions on which the opinionsin the
report are based (aletter of instructions may be annexed);
(c) _reasonsfor _each opinion expressed;
(d) _if applicable, that a particular question or issuefalls outside his
field of expertise;
(e) _any literature or other materials utilised in support of the
opinions; and
(f) __any examinations, testsor other investigations on which he has
relied and identify, and give details of the gualifications of, the
person who carried them out.

9. If an expert witness who preparesareport believesthat it may be
incomplete or inaccur ate without some qualification, that qualification
must be stated in thereport.

10. If an expert witness consider s that his opinion is not a concluded
opinion because of insufficient resear ch or insufficient data or for any
other reason, this must be stated when the opinion is expressed.

11. An expert withess who, after communicating an opinion to the party
instructing him (or that party'slegal representative), changes his opinion
on a material matter shall forthwith provide the party (or that party'slegal
repr esentative) with a supplementary report to that effect which must
contain such of theinformation referred toin section 8(b), (c), (d), (e) and
(f) asisappropriate.
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Experts conference

12.  An expert withess shall abide by any direction of the Court to -
(a) __confer with any other expert witness;
(b) endeavour toreach agreement on material mattersfor expert
opinion; and
(c) providethe Court with ajoint report specifying matters agreed
and mattersnot agreed and the reasons for any non-agr eement.

13. An expert witness shall exercise hisindependent, professional
judgment in relation to such a conference and joint report, and shall not
act on any instruction or request to withhold or avoid agreement.

Note: - Proceedings for contempt of court may be brought against a
person if he makes, or causes to be made, a false declaration or a
false statement in a document verified by a statement of truth
without an honest belief in its truth.
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